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ACCOUNT. See Cuancery. See PLEADING AND PRactTICcE. 
ACTION. 

1. Action; when properly brought in. name of consignee.——An action against a 
common carricr for failure to deliver goods entrusted to it, is properly 
brought in the name of the consignees alone, although they are prose- 
cuting the suit for the benefit of another, whom they hold liable for the 
value of the goods.—JL & G@. R. R. Co. v. Williams, 168. 

Award; what necessary to maintenance of action on.-—Where the award re- 
quires performance of a duty on each side simultaneously, one party 
“annot maintain an action on it against the other, without proving that 
he had performed, or had offered, and was willing to perform on his 
part.—Comer v. Thompson, 265. 

Endorsement in blanie ; when holder may maintain action in own name.—The 
endorsement in blank by the payee of a bond, authorizes the filling of 
the blank with the name of any subsequent holder, which filling up 
may be done, or considered done, on the trial, and enables such holder 
to maintain an action thereon in bis own name.— Miller v. Henry, 120. 

vjectment ; what will not support.—-After the execution of a mortgage, the 
legal estate passes to the mortgagee, leaving to the mortgagor the equity 
of redemption only. This equity may be levied on and sold under exe- 
cution, and the purchaser, in the absence of fraud or priorities under 
the registration statutes, acquires only what the defendant in execution 
had—a mere equity or right to revest himself with the title, on paying 
the debt secured—which will neither support nor defeat an action of 
ejectment.— Childress v. Monette, 317. 

Trover ; when maintainable. —Ift the defendant seizes and removes person- 
alty from the premises of the owner, in defiance of her wishes, and in 
repudiation of her right to it, the owner may maintain trover for a con- 
version, without demand before suit bronght.— Rhodes v. Lowry, 4. 

Same.—K died testate in this State, and 8S qualified as executor in 1853. 
Under x clause of the will, B, a minor of tender years, having no guard- 
ian, but residing under the eare of his father in » neighboring county, 
became entitled to certain slaves, and S delivered them to b’s father, 
taking his receipt showing that they were delivered as the property of 
the son, and the slaves were from that time recognized and kept on the 
father’s plantation as the property of the son, until his death in 1864, 
vnd remained there until emancipated by the results of the late war. 
B never had any guardian, and neither 5, the executor, nor b’s father, 
or any one else, laid any claim to the slaves, but, on the contrary, al- 
ways recognized his right to them. §, dying afterwards, and the minor 
becoming of age, without any demand made upon S in his life, brought 
an action of trover for a conversion of the slaves, against the adminis- 
trator of 5. 

Held: The action was well brought. 

ManninaG, J., (dissenting) held, that the delivery of the slaves was 
made in good faith, with a view of doing the owner a kindness; that, 
considering the nature of the property, the disposition made was pre- 
servative of it ; and, having been delivered and held (until emancipa- 
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ACTION— Continued. 


tion) in a situation to be forthcoming when the minor reached majority, 
and in strict recognition of his rights, no inconsistent dominion or 
claim having been exercised or asserted over them, and no demand hav- 
ing been made ; there was no repudiation of the right of the minor to 
the slaves, or exercise of dominion over them inconsistent with those 
rights, and hence there was no conversion.— Nelson v. Beck, 329. 


7. Judge; for what civil action will not lie against.—A civil action will not lie 


against a judge of a superior court of general jurisdiction, for acts done 
in his judicial capacity ; nor where he has jurisdiction of the subject 
matter, for errors of judgment in determining that the facts of a par- 
ticular case bring it within that jurisdiction. — Busteed v. Parsons, 393. 


8. Superior courts ; what are, within the meaning of the rule.—The courts of the 


10. 


11 


- 


12. 


United States are of limited, but not of inferior jurisdiction ; and the 
same principles which forbid the judges of superior courts of general 
jurisdiction from being called in question in a civil action, for acts done 
in a judicial capacity, apply with equal force to the judges of the courts 
of the United States. —J b. 

Same.—The district court of the United States is a court of record of 
high dignity, having jurisdiction of nearly all crimes against the United 
States, and among them of violations of the ‘Act to enforce the rights 
of citizens of the United States to vote in the several States,” &c.; and 
it being within the cognizance of the judge thereof to investigate a 
charge of such offense, his error in determining that an affidavit 
charged an offense under that act, and thereupon causing the accnsed to 
be arrested on warrant, will not subject the judge to a civil action for 
false imprisonment.—Jb. 

Use and occupation. —Though a contract of renting be void as such, under 
the statute of frauds, yet it the tenant enters and occupies under it, the 
relation of landlord and tenant is thereby created, and the former may 
recover of the latter the value of the rent, in an action for use and oc- 
cupation.— Crawford v Jones, 459. 

Husband ; when may maintain action on note payable to wife-—A complaint 
declaring in the name of the husband alone, on a promissory note pay- 
able to a person averred to be his wife, and alleging that the note was 
given for rent of lands of her statutory estate, is not-demurrable be- 
cause it does not allege that he was the owner of it; nor on the ground 
that the action should have been brought in the name of the wife. 
Hollifield v. Witeinson, 275. 

Judgment ; who can not maintain action on, in own name.—A judgment is 
not such a ‘‘contract, express or implied, for the payment of money,”’ 
within the meaning of section 2523 of the Revised Code, as entitles the 
assignee to maintain an action thereon in his own name.—Johnson v. 
Martin, 271. 


. Beneficial owner.—A party named as promisee in a contract for payment 


of money, and having the instrument in his possession, may maintain 
an action and recover thereon in his own name, although another has a 
half interest in the contract. ‘The promisee, having possession and the 
legal title, may receive payment and give an acquittance to the debtor, 
and is, therefore, the beneficial owner within the meaning of section 
2523 of the Revised Code.—Jlirsehfelder v. Mitchell, 419. 

See Awanp, 5. 


ADMINISTRATORS. See Execurors aNnD ADMINISTRATORS. 


ADVANCES TO MAKE CROP. 
1. Crop lien ; what necessary to constitute.—An instrument acknowledging ad- 


vances to make a crop, will not create the statutory lien, (R. C. § 1858,) 
unless it truly recites, substantially in the language of the statute, the 
facts upon which it gives the lien; if the recitals be false, or do not 
come up to the requirements of the statute—as where it does not state 
the advance was obtained bona fide, &c.—the instrument will not create 
the statutory lien, though if it contain apt provisions for such a convey. 
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ADVANCES TO MAKE CROP— Continued. 
ance, it may operate as an ordinary mortgage.—MeLesler v. Somer- 
ville, 670. 

2. Same; word provisions, as used in.—The word ‘‘ provisions,” as used in 
the statute, must be construed as meaning food and provender, for man 
and beast employed in making the crop, and does not include money or 
supplies to pay the hire ot laborers, whether their work was to be paid 
for in money, clothing, or other supplies. —Jb. 

3. Mortgage; what does not render fraudulent per se.—Although a mortgage 
conveying crops, and reciting, 1a the language of the statute, that it was 
given to secure advances made in money, to enable the mortgagee to 
make a crop for the current year, and without which advance it would 
not be in his power to make a crop, &e.—was, in fact, made to secure 
an antecedent indebtedness ; this, of itself, will not render it fraudulent 
and void as to existing creditors ; and although the instrument can have 
no efficacy to confer the statutory ‘‘crop lien,” yet if made in good 
faith, without any intent to hinder, delay, or defraud creditors, and 
properly recorded, it will take precedencs over a subsequent mortgage 
upon the same property.—Jb. 


AGENT. 

1. State; what not liable for.—The State, in the absence of express legislation 
authorizing it, can not be held answerable, in its courts, for the tortious 
acts or conduct of the officers or agents it employs in the administration 
of public affairs. —State v. Hill, 67. 

See EvivENcE. 


AMENDMENT. See PLEADING AND Practice ; also, CHANCERY. 
APPEAL. See Error anp APPEAL. 
ASSURANCE, LIFE. See Lire Insurance. 


ARBITRATION AND AWARD. 

1. Awards ; how construed.—Awards must be construed with great liberality, 
and every reasonable intendment made to uphold them.— Burns v. Len- 
dvix, 78. 

2. Same: motion to exclude; how tested. —A motion to exclude an award, be- 
cause it does not conform to the submission, or because the arbitrators 
exceeded their authority, must be tested by an inspection of the award, 
construed in connection with the submission, and cannot be susteined, 
unless such want of conformity, or excess of authority, is apparent from 
the award.— 1b. 

3. Same, exclusion of ; what not good ground for.—Misconduct on the part of 
the arbitrators, or their consideration of matters extraneous to that sub- 
mitted to them, so affecting the avard as to vitiate it, if not apparent 
from the award and submission, is not good ground for objecting to the 
admission of the award as evidence, or to exclude it after it has been 
received. The evidence upon which the party assailing the award re- 
lies to sustain his grounds of objection to it, must be left to the determ- 
ination of the jury, under proper instructions from the court.—TJb. 

4. Sume; what not concluded by.—-Matters not submitted, nor fairly within 
the scope of the submission, are not concluded by the award.— Jb. 

5. Award, when inoperative.—A claimed rent of B. who claimed credit for 
buildings erected on premises, and being unable to agree they submit- 
ted the matter to arbitration. An award was made that B should pay A 
specified amount of rent in cotton, and that A should pay B the amount 
expended in erecting the buildings. The award did not find what build- 
ings were erected or the cost thereof, and left it to the parties to settle, 
with the understanding that ‘‘A was to pay what was right.” eld: 

The award was so one-sided, incomplete, and wholly inoperative as to 
one of the mutual demands, that no action could be maintained on it. 
Comer v. Thompson, 975. 
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ATTACHMENT. 

1. Amendment; when properly allowed.—A justice of the peace may properly 
allow the affidavit for the attachment to be amended, so as to show that 
the affiant was the agent and attorney of the plaintiff. The omission, if 

, a defect, is an omission of form rather than of substance.—Paulhaus v. 
Leber, 91. 

2. Altachment, defects in affidavit for ; how cured.-—Defects in an affidavit for 
attachment, or in the attachment sued out before a justice of the peace, 
by the express provisions of our statutes, are cured on appeal or certiorari. 
When a partnership is plaintiff in an attachment, the justice should 
always require the name of the individuals composing it to be stated, but 
the failure to do so is a mere irregularity, cured by appeal.—Jb. ‘To same 
effect, see Perry v. Hurt, Corbin & Atkins, 285. 

3. Attachment ; remedy to test rightfulness of levy on land.—A motion to set 
aside the levy of an attachment on land, can only be made by a party or 
privy to the process ; and it is only as to personality that a trial of the 
right of property can be claimed; and where lands of one person have 
been levied on, under execution against another, a resort to either 
remedy, by the party claiming the land, for the purpose of testing the 
title, would be an anomaly in judicial proceedings.—Rea v. Lonystreet 
& Sedgwick, 291. 

See GARNISHMENT. See PLEADING AND PRactTICeE. 


ATTORNEY'S FEES. 

1. Attorney's fees ; when recoverable as part of the damages in trover.—Attor- 
ney’s fees in prosecuting a suit to recoverdamages for the conversion of 
mortgaged property, as well as the principal and interest of the debt 
secured, are recoverable as part of the damages in trover, when the 
property converted and interest from the time of the conversion, equals 
or exceeds in value the debt, interest, and attorney’s fees, and the mort- 
gage expressly provides that the “proceeds of sale be first applied to at- 
torney’s fees, and all costs of collecting the amount due and expenses of 
the sale.”—MeLester v. Somerville, 670. 

2. Garnishee; attorney's fees allowed. —Our statutes prescribe the costs which 
may be taxed against the unsuccessful party in actions at law, and this 
is the limit of their recovery. When the garnishee is the successful 
party, he is entitled to recover as part of the costs an attorney’s tax fee, 
but the court has not power to allow him the compensation which he 
may be bound to pay his attorneys.—Jleury v. Murphy & Co., 247. 


BAILMENT. 

1. Dailee; when may discharge himself by delivery to other than the builor. 
While the bailee can not set up against his bailor, a title which another 
does not assert, and retain the goods himself, yet, when he shows that 
he has yielded possession to a title superior to the bailor’s, or made de- 
livery to one entitled to receive the goods and discharge lim, he will be 
protected. —Croswell v. Lehman, Durr & Uo., 363. 

See Panrnensur, 2, 3, 4. 


BANKRUPTCY. 

1. Discharge iv bankruptcy; what bars.—A note given by a bankrupt, two 
days before the filing of his petition, reciting that it was given for ‘‘cash 
bona file advanced to enable him to take the benefit of the bankrupt law, 
and without such advance it would be impossible for him to do so,” is 
barred by his subsequent discharge.— Nelson v. Stewart, 115. 

2. Bankrupt law; what not debt contracted in a “ fiduciary character,” within 
the meaning of.—A debt due a planter from a cotton factor and commis- 
sion merchant for the proceeds of cotton sold, is not a ‘debt created by 
his defalcation, while acting in a fiduciary character,” within the 
meaning of the bankrupt law, and is barred by his subsequent discharge 
in bankruptey.— Woolsey v. Cade, 378. 


’ 
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BILL OF EXCEPTIONS. 

1. Bill of exceptions ; power of court over, after? adjournment.—After the pre- 
siding judge has signed the bill of exceptions, and court has adjourned 
tor the term, it is beyond his power to alter or modify it, or by any oral 
directions, to explain it, or to control the clerk in making out the 
transcript ; nor can the appellate court receive affidavits that portions of 
the bill of exceptions which were intended to be erased, were allowed to 
remain. —Chapman v. Holding, 61. 

2. What may be inserted in.—It is within the discretion of the primary court 
to insert in the bill of exceptions its general charge, to which no excep- 
tion was reserved. Such a charge furnishes no ground for reversal, and 
its insertion in the bill of exceptions cannot injure the appellant. 
Hollingsworth v. Chapman, 7. ° 

3. Validity of ; what necessary to.—It is essential to the validity of a bill of 
exceptions that it should be signed by the presiding judge, according to 
the statute; and no agreement of the parties or their attorneys can dis- 
pense with such signature.—Southern Ev. Co. v. Black, 185. 


BONDS. See Orriciat Bonps 


BILLS OF EXCHANGE AND PROMISSORY NOTES, 

1. Promissory note ; what without consideration.—A promissory note given by 
the widow to a creditor of the deceased husband, who does not take it 
in payment of the debt, and neither lost nor suspended any remedy for 
its collection, or receipted the account, is without consideration. — Wat- 
son v. Reynolds & Stuckey, 191. 

2. Same.—The fact that there has been no administration, and the widow 

remains in possession of all the real and personal estate of the hus- 

band—the possession not being derived from the creditor—forms no 
consideration for such a promise. -—1b. 

3. Sane; consideration of written instrument ; how far may be impeached at law. 
A person who was president and treasurer of a local board of trustees of 
an insurance company, gave a certificate that the insurance company 
had on deposit with him a certain number of dollars, and signed it *H., 
president and treasurer, local board of trustees.” 

Held—1. The certificate, in legal effect, was H.’s promissory note, and 
in a suit at law against him by the insurance company, he could show 
in defense that the contract of which it formed a part had been rescinded, 
or that the contract was of mutual stipulations, and the payee had not 
performed on his part.—TJlart v. Life Ass’n, 195. 

4. Note payable on demand ; when draws interest.—Interest runs on a note 
payable on demand, only from the time of demand made, or suit brought, 
and the fact that the note was given for money received at the time it 
was made, does not change the rule.—Hunter v. Wood, 71. 

Same; what not necessary to maintain suit on.—Suit on a note, payable on 
demand, may be brought without a previous request for payment, the 
suit itself being equivalent to a demand.—Jb. 

6. Indorser ; what sufficient to charge.—Where a promissory note was made 
payable ‘‘at any bank” in a specified city, proof of ‘presentation at any 
bank in such city, and due protest and notice, will bind the indorser. 
Boit & McKenzie v. Corr, 112. 

7. Protest ; what sufficient.—The protest of a note made payable ‘at any bank 
in Savannah, Georgia,” showed that the note was presented for payment 
“at the Southern bank of the State of Georgia,” but did not expressly 
state that this bank was in the city of Savannah. The caption showed 
that the protest was made in the city of Savannah, Georgia, and the 
protest recited that the notary resided in that city. After showing de- 
mand and refusal of payment, &c., it concludes: ‘Thus done and pro- 
tested in the city of Savannah aforesaid.” Held: 

1. The protest sufficiently showed that the bank, at which demand 
was made, was located in the city of Savannah. 

2. Parol proof was admissi ~— connection with the protest, to show 

(45) 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—-Continued. 
that a bank of the same*name as that mentioned in the protest, was lo- 
cated in the city of Savannah, at the date of the note and its protest, —Jb. 


CASES FOLLOWED, CRITICISED AND OVERRULED. 

1. Cases reaffirmed and distinguished. —The cases of Stein v. Mayor, &e., 17 
Ala. 234, and Stein v. Mayor, &e., 24 Ala. 591, reaffirmed, and the pres- 
ent case distinguished from that of Slein v. Mayor, dc., 49 Ala. 362. 
Mayor, &e. v. Stein, 23. 

Cases followed.—Stoudenmire v Brown, 48 Ala. 699, followed.— W hitworth 
et al. v. Anderson, 23. 

Same.—Ex parte Selma & Gulf R. R. Co. 45 Ala. 696, followed. —Jart et al. 
v. Floyd et al. 34. . ; 

Overruled case.—Reid v. Moulton, 51 Ala. 255, overruled. —Moulton v. Reid, 
320. 

5. Same.— W inter v. Quarles, 43 Ala. 695, overruled so far as in conflict with 
decision in present case.— Moore v. Alvis, 356, 

Same.—The decision in Bibb & Falkner v. Avery, (45 Ala. 691) that the 
probate of wills and grant of letters therein by probate courts in this 
State during the late war, conferred no authority upon executors or ad- 
ministrators to discharge their trusts after the close of the war, without 
taking out new letters and giving new security, has been entirely over- 
turned as authority, by later and better considered cases in this court. 
Nelson, Adnvr, v Boynton, 368. 

7. Same.— Clemenis v. Nelson, overruled.—-Levert v. Read, 529. 

8. Cases criticised and overruled. —What is said in Sproil v. Lawrence, 33 Ala. 
691, and the decision in State ex rel. v. Ely, 43 Ala. 568, to the effect 
that a judicial investigation is a prerequisite to the certification of a 
vacancy and an appointment to fill it, declared to be an erroncous ex- 
position of the statute.—-Siate ex rel. v. Tucker, 205. 


CHANCERY. 
I, Jurisdiction and General Principles. 


1, Accounts and settlements ; when opened and re-examined in equity.—-Courts 
of equity will exercise their jurisdiction to open and re-examine an ac- 
count stated or settlement made on the basis of it, for fraud, accident, 
imposition or mistake, with caution ; and will not grant relief except 
upon clear and precise allegations, supported by satisfactory proof. 
Paulling v. Creayh, 646. 

Same.--When fraud or undue advantage is made to appear, infecting the 
whole account, the accounting will be entirely annulled, and the parties 
remitted to their rights as though no accounting had been made ; but 
where errors or mistakes only are shown, or the fraud or imposition does 
not stain all the items, the settlement will not be entirely vacated, but 
the party complaining will be allowed to surcharge and falsify it.—J/b. 

3. Same ; burden of proof.—Fraud or imposition not being shown, but only 
errors and omissions, the correction is confined to errors and omissions 
in the account, and the burden of proof rests on the party complaining 
to establish them by satisfactory proof.—1b. 

4, Sume; when not disturbed —Where an account, consisting of few and 
simple items, as to which complainant had knowledge or easy means of 
obtaining it, is stated and settled by giving independent security, the 
courts are much more reluctant to disturb it, than where the account is 
complicated and consists of many items. as to which complainant had 
not such particular means of knowledge ; especially, where complaint 
of errors and mistakes is made for the first time, after the death of one 
of the parties.—Ib. 

5. Same ; what not sufficient to excuse laches.--When an error complained of 
appears on the face of the account, the complainant will not be relieved 
from the imputation of laches and the presumption of knowledge of the 
error, upon a general allegation of ignorance of the mistake and failure 
to discover it until complaint made--no fact being shown which could 
reasonably have superinduced such ignorance, and no explanation being 
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CHANCERY-- Continued. JurRispicTIoN AND GENERAL PRINcIPLES-- Continued. 
given of what quickened his diligence and caused the discovery after- 
wards, —I b. 

6. Equity; what not sufficient to give jurisdiction.-- The general rule is that a 
court of equity will not take jurisdiction, when there is a clear, complete 
and adequate remedy at law. The mere intervention of fraud, no dis- 
covery or any special equitable relief being sought, will not authorize a 
court of chancery to grant relief, or entertain concurrent jurisdiction 
with the court of law, in cases cognizable at law.-—- Youngblood v. Young- 
blood, 486. 

7. Same.—When one person, on assuming the debt of another, a purely legal 
demand, agreed to make a deduction to the amount the debt was lessened 
by compromise with third persons, and on settling with the original 
debtor comptuted and was allowed usurious interest, and by fraudulent 
misrepresentations that he had obtained no such reduction, induced the 
debtor to pay a much larger sum than was really due, the debtor has a 
complete and adequate remedy by action at law, for money had and re- 
ceived, to recover the overpayment.—/b. 

8. Cloud on title ; jurisdiction of equity to remove and prevent.—A court of 
equity will not only order the cancellation of deeds or other instruments, 
by which a cloud is cast on the title, injurious to the true owner, but 
will interfere by preventive remedies, whenever a fixed determination is 
evinced to make a sale, which, if made, will cast a cloud upon the title, 
injuring the owner, and which it would be unconscientious to suffer 
made, as a source of title adverse to him.— Rea v, Longstreet & Sedgwick, 
291. 

Same ; test for determining.—The true test to determine whether an instru- 
ment casts a cloud on the title, is this: ‘*Would the owner of the prop- 
erty, in an action of ejectment by the adverse party founded on the deed, 
be required to introduce evidence to defeat a recovery?” If such proof 
would be necessary, the cloud would exist; if the action would fall of 
its own weight, without proof in rebuttal, no occasion would arise for 

equitable interference. —1b. 

10. Same; what constitutes cloud.—A deed void on its face presents no ground 
for equitable interference; nor does the sale of the land as the property 
of a mere stranger, with whom the true owner is not connected, and 
from whom he does not, mediately or immediately, derive title. —1b. 

Sume; Lill to remove, when without equity.—A bill by a married woman 
showing that, with moneys of her statutory estate, she purchased lands, 
and received a conveyance direct from a third person—the husband not 
being connected with the consideration, the title, or its conveyance—and 
seeking to prevent a sale of the land, under judicial process against her 
husband, is without equity ; for such a sale would not cloud her title. 
lb. 

12. Cloud on title, bill to prevent ; when maintainable. —A threatened sale, under 
execution against an heir, of his interest in the lands of the intestate, 
whose estate is being settled by the administratrix, and the fact that she 
has advanced the heir more than his distributive share, does not au- 
thorize her to go into equity to restrain the sale, as a cloud on the title. 
Robinson v. Joplin, 70. 

Contested election; jurisdiction of chancery as to.—A court of chancery 
is not the proper tribunal for the trial of a contested municipal election, 
where the charter or a general law provides for such contest; and it has 
no jurisdiction to enjoin the person declared elected from using his cer- 
tificate of election, or from qualifying and entering upon the duties of 
the office, or to otherwise try the right of the office—althongh such re- 
lief is asked by an incumbent under a former election, and entitled to 
hold until his successor is elected and qualified, who charges that by 
talsification of the ballots and the fraud of the election officers, the cer- 
tificate of election was withheld from him, and given to his opponent. e 
Moulton v. Reid, 320. 

14. State court of chancery, jurisdiction of.—A chancery court of this State has 

jurisdiction to entertain a bill by an assignee in baukruptcy, to assail 
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CHANCERY—(Continued. TJurispicTION AND GENERAL PrincipLes— Continued. 


and set aside transfers of property made by the bankrupt, in fraud of 
the common and statute law of this State.— Barnard v. Davis, 565. 


15. Bill; what not liable to objection, on ground of multifariousness, misjoinder 


of parties, want of equity, &e.—The county of Dallas filed a bill against 
its late tax collector, the sureties on his original bond, the sureties upon 
other additional bonds, given during his term, and against alienees of 
property fraudulently conveyed by the principal and sureties, Xc. It 
alleged that during each of the periods between the dates of the several 
bonds, the collector had made false and fraudulent additions of the as- 
sessed value of the property, on which it was his duty to collect taxes, 
greatly lessening the amount; that he had collected tuxes of persons 
failing to pay in former years, or who had not been assessed, and made 
no report of the same, and of which complainant could obtain no infor- 
mation; that he had refused to exhibit his stub-book, showing to whom 
he had issued receipts for taxes, and for what sums; that by such means 
complainant was prevented from obtaining evidence of the amounts due 
the county, which amounted to a large sum; that the collector and seve- 
ral sureties, in order to avoid liability, had fraudulently sold and trans- 
ferred their property, much of which was unknown to complainant, and 
have become insolvent, &c.; that certain described lands, on which, it 
is averred, the tax collector’s bonds operated as liens for taxes not paid 
over, &c., were transferred by the principal and his sureties, after his 
defaults, to persons in collusion with the sureties, &c. The bill prayed 
an account of the taxes collected; for discovery as to the amount thereof, 
and the production of the stub-books; for a discovery of the property of 
the principal and certain sureties, which had been conveyed, subject, 
as the bill alleged, to the lien of the bonds; for an ascertainment ot the 
times when the several defaults occurred; for the setting aside of the 
conveyances, &c., and for an enforcement of the lien, by a sale of the 
oe subject to it, to pay the amount due, and for general relief. 
eld: 

1. The bill plainly presented a case for equitable cognizance. Under 
§ 44 of the revenue law of 1868, the lien of the tax collector's bond at- 
taches from the date of his default, and there being several sets of sure- 
ties, and defaults occurring after the date of each of the additional bonds, 
some of the sureties, under the provisions of the statute (R. C. § § 180- 
181) being responsible for the whole time, but answerable only jointly 
with the sureties upon such additional bonds, for defaults occurring 
after they were executed, and the rights of alienees of property of the 
sureties depending upon the date of such defaults, a court of equity is 
the only tribunal in which parties with such diverse and conflicting in- 
terest can be brought together, and their respective rights and liabilities 
properly adjudicated. 

Apart from this, the bill presents a case not only of matters of 
account, but of agency, where the agent fraudulently alters his books, 
and withholds from his principal, evidence of transactions with a mul- 
titude of persons, rendermg necessary a resort to equity for discovery, 
and to compel the production of books, without which the principal 
cannot be informed of the state of the accounts. 

2. The one pervading purpose of the bill is to compel payment of 
money due complainant from the tax collector and his sureties, and out 
of property which they contracted should be liable therefor, all the de- 
fendants being either liable on the bonds, or, as claimants of property 
on which the bonds operated as liens; and hence, the bill is not multi- 
farious. 

3. The lien of the bond is not a mere creature of statute, enforceable 
only by execution at law, but isa lien arising by contract; and not 
being capable of enforcement until a judicial ascertainment of the 
amount for which it shall operate as a lien, a court of equity, in a case 
like the present, is a proper tribunal in which to have such lien ascer- 
tained and enforced..— Dallas County v. Timberlake, et al., 403. 


16. Mullifariousness; what bill not objectionable on ground of.—A bill seeking 
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the enforcement of the vendor’s len, and a personal decree, for any 
balance remaining after exhausting the land, against the vendee and an 
agent entrusted with the collection of the purchase money note, who, in 
collusion with the debtor and in fraud of the vendor’s rights, delivered 
up the note, without exacting payment,—is not multifarious.— Wilkinson 
v. Bradley, Wilson & Co., 677. 

Same.—In such a case, a good ground of equitable relief is shown against 
the vendee; and if the fraud and combination with the agent. fixed a 
joint liability on both, enforceable in equity, joining them both as de- 
fendants, will not render the bill multifarious; if on the other hand, 
there is no joint equitable liability on the part of the agent, his liability 
is purely a legal demand, which cannot be enforced in equity; and 
although the bill sets forth one equitable ground of relief, and seeks 
relief also as to other purely legal demands, disconnected ‘with other 
equitable demand, it cannot be held multifarions on that account,—1b. 
18. Cross bill; when not authorized.—A cross bill isa mere dependency upon 

the original suit, and cannot be supported upon new and distinct mat- 
ter, not involved in the original bill.—Continental Life Insurance Co. v. 
We bb, 68. 

19. Same; when must fail—When the original bill is without equity, the cross 
bill must fail. —/b. 

20. Policy of Life Assurance; bill to enforce payment, &c., without equity.—A 
policy of life assurance, which covenants to pay the sum insured to the 
wife of the assured, if she survives him, or in event he survive her, to 
her children, is a contract creating only legal obligations and rights; 
and upon the happening of the contingency « on which it is payable to 
the children, vests in them a joint legal interest; and, being a contract 
for the payment of money, the personal representative of a beneficiary 
succeeds, on his death, to his rights, and must join with the survivors in 
any action at law for the rec overy of the sum assured, which furnishes a 
complete and adequate remedy for the enforcement of the contract, and 
the determination of the rights of the parties. A bill in such a case, by 
the personal representative of one claimed to be a beneficiary, to ascer- 
tain who are the beneficiaries, to determine the quantum of their inter- 
ests, and to compel the insurer to pay the money into court for distri- 
bution accordingly, which assigns no other ground for’ withdrawing 
these matters from the determination of the law court, than the fact that 
two of the surviving beneficiaries have the custody of the policy, and 
one of them, on demand, refused to exhibit it, wherefore he cannot state 
its terms with accuracy, and seeks a discovery of it, —is without 
equity.— Ib. 

21. Bill for discovery ; what must state.—In a bill for discovery purely, it may 
not be necessary to show that the facts sought to be discovered are inca- 
pable of proof otherwise; but where discovery and relief are sought, as 
to matters of purely legal cognizance, it must be shown that the facts 
sought to be discovered cannot otherwise be established, and such dis- 
covery is indispensable to the ends of justice.—Jb. 

22. Equity, when will not intervene to set off demands.—The mere existence of 
mutal and independent demands does not authorize the interposition of 
equity, to set them off against each other. To warrant the interposition 
of a court. of equity, there must be circumstances from which it can be 
inferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that one should be discounted 
for the other, or there must be some intervening equity, which renders 
the interposition of that court necessary for the protection of the demand 
sought to be set off.—Tute v. Hvans, 16. 

23, Sume.—If a partner owing his copartners, gives his individual note and 

secures it by mortgage on his individual property, the transaction is 

thereby disconnected from the partnership accounts—if they ever had 
any connection—-and the demand becomes purely a legal one; and the 
mere unfinished condition of the partnership business, and a balance in 

that account due from mortgagee to mortgagor, will not authorize a 
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court of equity to interfere by setting off the note against the balance 
due, and restraining the foreclosure of the mortgage.—Jb. 

24, Relief in equity; what not bar to.—An unsuccessful attempt, or an entire 
omission, to assert in a court of law a purely equitable defense, does not 
prejudice the right to relief in equity. If, however, the defense is cog- 
nizable, either at law or in equity, a court of equity will not interfere 
after judgment at law, except upon some special equitable ground.— 
Howell v. Motes, 1. 

25. Same; what does not authorize.—Since the adoption of the Code, it is not 
ground of equitable interference against a judgment at law, that it 
was given on a promissory note, executed to an insolvent vendor, on 
the purchase of lands into which the vendee was lured by the vendor's 
fraudulent representation that he had and could make title, whereas, in 
fact, it resided in third persons, of whom the vendee was compelled to 
purchase. Such defense was available at law, and, after failure to make 
it there, resulting from complainant’s own negligence, it is too late to 
seek relief in equity.—Jb, 

26. Probate court ; decree on final setllement ; how cannot be assailed.—When the 
jurisdiction of the probate court has attached, its decree on final settle- 
ment of an.administration, cannot be vacated or annulled by resort to 
equity, unless the complainant show some special equitable ground of 
relief, whereby by reason of accident, mistake or fraud, unmixed 
with fault on his part, he was prevented from interposing the matters 
relied on before the decree in the probate court.— Gamble v. Jordan, 432. 

27. When ward may maintain bill to reach estate of surety of guardian in hands of 
administrator.—A ward whose guardian was indebted on final settlement, 
may after return of ‘‘no property” as to him, maintain a bill against 
the administrator and distributees of a deceased surety of the guardian, 
to subject to the satisfaction of the decree, money remaining in the 
hands of the administrator, derived from a sale of the surety’s property, 
for which judgments had been rendered against him on final settlement 
in favor of the distributees; and it is not ground of demurrer that com- 
plainant did not pray an injunction to prevent the money being paid 
over, or proceed as in the case of equitable attachments.— Anderson v. 
Thomas, 104. 

28. Act to authorize collection of debts for labor and services rendered for benefit of 
trust estates; jurisdiction of Chancery under.—The “Act to authorize the 
collection of debts for labor and services rendered for the benefit of trust 
estates,” approved April, 1873, changes the former rule of law existing 
in this State, and converts claims for compensation for services rendered 
for the benefit of trust estates, on the employment of a trustee who has 
vacated his trust or become insolvent, into charges upon the trust estate, 
to be enforced against the legal representative by action at law. This 
right being a mere creature of a statute which provides a remedy for its 
enforcement, that remedy is exclusive, and a court of chancery would 
not have jurisdiction in such a case, even if the statute were out of the 
way.—Askew v. Myrick, 30. 

29. Injunction to stay collection of taxes; when improper.—A court of equity will 
not enjoin the collection of State and county taxes, unless in addition to 
illegality, hardship, or irregularity, the case be brought within some of 
the recognized heads of equity jurisdiction, and will not interfere in any 
case merely because of errors of excess in valuation, or hardship, or in- 
justice of the law, or any grievance which can be redressed by a suit at 
pe either before or after the payment of taxes.— Ala. Gold L. I. Oo, v. 

Lott, 500. 

30. Same; offer to do equity.—In cases where an injunction may be proper to 
stay the collection of excessive taxes, the complainant must pay or ten- 
der the amount really due, and in default of such tender or payment 
the bill should not be etertained.—TJb. 

31. Rescission; what will not authorize—Where lands are purchased, partly 
paid for, conveyed to the purchaser, and he is let into possession and 
then dies—the non-payment of the balance of the debt, coupled with 
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the facts that it, with the other debts due by the purchaser’s estate, will 
render it insolvent, and that his administrators are willing to a rescission, 
will not alone authorize a decree for rescission. — Matthews v. Dowling, 202. 

32. Waste ; when court of equity will enjoin.—A court of equity, in a proper 
case, will interfere by injunction, before the arrival of the law day, to 
restrain waste by the mortgagor, or his alienee in possession. But the 
waste or injury, against which protection is asked, must be such as to 
impair the security of the mortgage.—Coker v. Whitlock, 180. . 

33. Same, bill to prevent; what proper decree on.—On bill filed before the law 
day to enjoin waste, where the waste is shown, the proper decree is an 
injunction against its future commission, and an account of the damages 
already sustained. The court has no power, on such a bill, to oust the 
alienee of the mortgagor, and in effect deprive him of all right and in- 
terest in the premises. —Jb. 

34. Jurisdiction over estates of decedents.—A legatee may resort to a court of 
equity, as a matter of right and without the assignment of any special 
cause, for a final settlement of an estate, at any time before proceedings 
are commenced for a final settlement in the probate court.—James v. 
Faulk, 185. 

35. Judgment ; power of court of equity to enjoin.—Courts of equity have no 
revisory power over judgments of courts of law. They will not enjoin 
a judgment at law, because matters of defense interposed and available 
there, were erroneously held to be no answer to the action, whereby the 
detense was unavailing. The remedy is to correct the error by appeal, 
and if this is not done, the judgment is conclusive as to such matters, as 
well in equity as at law.—JT/art v. Life Ass’n, 495. 

36. The fact that a certificate was not founded on an actual deposit of money, 
but executed in pursuance of an agreement between H. and other per- 
sons (who took out policies of insurance on their own lives to qualify 
themselves to form a local board of trustees, under an agreement with 
the insurance company that the premiums on these and other policies 
should remain under the control of the local board for investment) to 
pay him respectively the amount of their premiums, when needed for 
investment, and that the insurance company had virtually ceased to do 
business, and sought to withdraw the funds in violation of the agree- 
ment—if available as a defense, could have been set up by-H. in the suit 
at law against him by the insurance company; and the failure to inter- 
pose it there, or failing to appeal to correct erroneous rulings holding 
the defense insufficient, concluded him; and H. being the agent of the 
other complainants and a party with whom the contract was made 
jointly with them, and no equitable grounds of relief being shown, a 
court of equity would not enjoin the judgment at the instance of H. and 
the other trustees. —Ib, 


IT. Pleading and Practice. 


37. ‘ Material defendant ;” where bill muy be filed.—Under § 3326 of the Re- 
vised Code, prior to the amendment of the act of March, 1873, a bill 
filed against defendants residing in this State, must be filed in the court 
of the district in which they reside, if they all reside in the same dis- 
trict ; but, if some reside in one and some in another district, then the 
bill must be filed in the district in which a ‘material detendant” 
resides; a party is a “material defendant” within the meaning of the 
rule, whose interest is antagonistic to complainant’s, and against whom 
relief is prayed.— Waddell v. Lanier & Lopleins, 440. 

Same. —If the only ‘‘material defendants,” are thus defined, reside out of 
the State, then the bill is properly filed in the district in which any 
other proper defendant resides. —b. 

39. Same.—An heir at law is a necessary party to a bill filed by the admin- 
istrator of the intestate ancestor, to vacate and annul (on the ground of 
fraud amd undue influence) a deed of lands and personalty made by the 
intestate, and for a discovery from the grantee; and where the grantee 
is non-resident, the chancery court of the district in which the heir 
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resides, has jurisdiction of a bill there filed against her and such non- 
resident grantees, if there are no other parties, having more material 
interests than the heir, resident in some other district of the State.— 1b. 

40. Answer ; when properly stricken out.—Where the vacation of a decree has 
been procured, upon defendant’s agreement with the complainant to file 
answers by a certain time, admitting certain facts charged in the bill, 
the court, as a proper mode of enforcing the agreement, may strike from 
the files answers putting in issue facts which it was agreed to admit.— 
Pearce v. Daughdrill, 456. 

41. Same.—Answers not having been put in at the time agreed on, an. order 
of the court directing them to be filed by a certain future day there- 
after, does not operate a vacation of the agreement, or authorize the 
filing of answers inconsistent with it.—Jb. 

42. Defendant, when cannot complain that sworn answer is waived, &c.—Where 
the case is such that the answer of one defendant is not evidence against 
his co-defendants, it is not ground of objection to the bill, that it re- 
quires sworn answers of some of the defendants, and, under our rules of 
practice, waives answer on oath as to others.—Dallas County v. Timber- 
lake, 404. 

43. Affidavits ; when admissible to contradict denials of answer.—Where the 
answer clearly and implicitly denies the plaintiffs title—the right in 
him which is the foundation of the relief prayed—ex parte affidavits 
should not be received to overturn or contradict the denials in the 
answer. Within this limitation, affidavits may be received, against the 
denials and averments of the answer, in cases of waste (including anal- 
ogous cases resting on like principles), nuisance, infringement of 
patent rights, and in cases to dissolve and settle partnerships and other 
joint adventures, where extreme mismanagement is charged against the 
defendant partner or joint adventurer; and in all cases where com- 
plainant can introduce affidavits, the defendant may introduce counter 
affidavits. — Barnard v. Davis, 565. 

44, Amendment ; what does not make new case, &c.—The original bill sdught to 
enjoin a judgment, on a note given by a surviving partner to the 
deceased partner’s administrator for his interest in the partnership 
assets, alleging that it was executed upon the agreement, that the 
amount due upon it should be applied to the payment of the intestate’s 
indebtedness to the firm, and in satisfaction of partnership debts if nec- 
essary, and that this was necessary. Anamendment was made, showing 
that the agreement was with the administrator’s duly authorized agent 
in that behalf; that in a suit pending in that court for a settlement of 
the partnership affairs, the register, on reference to state the accounts, 
had reported that the partnership was indebted to the surviving partner; 


that a large amount of partnership debts were still outstanding. It. 


made no new parties, nor prayed any other relief than that sought in the 
original bill. 

Held—The amended bill was not repugnant to the original; did not 
make a new case, and was not multifarious. —Hart v. Clark, 490. 

45. Amendment of bill; what is allowance of.—An order of the chancellor, in 
vacation, upon a petition that an amended answer attached be allowed, 
directing that the amendment be filed as of the date of the order, is 
tantamount to an allowance of the amendment, which after that 
becomes, for all practical purposes, a part of the case, and may be con- 
sidered by the chancellor, on motion in vacation to dissolve the injunc- 
tion, heard after the allowance, but before the actual filing of the 
amendment by the register.— Blanks v. Walker, 117. 

46. Amendment ; right of under § 3356 of Revised Code.—Although section 3356 
of the Revised Code, upon the allowance of amendments to bills, omits 
the words “to meet the justice of the case,” found in the third section of the 
act ‘“‘amendatory of the proceedings in chancery,” (Acts 1857-8. p. 340), 
the right of amendment is fully us extensive now, as it was under the 
provisions of the statute of 1858.— Moore v. Alvis, 356. 

47. Amendment ; what does not make new case.—Where the original bill shows 
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a sale of lands, and execution of bond to make title to defendant, his 
entry under the purchase, and execution of a note therefor, reciting that 
it was given for the purchase money of the lands, and a failure to pay 
it, and prayed a sale to enforce the vendor's lien; an amendment that 
defendant, being previously indebted to him, gave the note mentioned, 
and made a deed absolute of the lands described in it, to complainant 
to secure the note; whereupon the latter, as part of the transaction, gave 
defendant a bond to make title on payment of the note, and ‘averring 
that the transaction constituted the deed a mortgage, and praying its 
foreclosure by sale of such lands—is not a departure, and does not make 
a new case.—Ib. 

48. Amendment ; what makes a new case, and is not allowable —Where the right 
set up in the original bill is alleged to be derived from # sale of lands 
by the administrators of the deceased owner, under a special act of the 
legislature, not set forth by its title or otherwise indicated, an amend- 
ment setting forth the act, and rights asserted under a sale made by the 
legatees of the deceased, is a departure from the case made by the orig- 
inal bill, and cannot be allowed.—Penn v. Spence, 35. 

49. Receiver ; rule as to appointment of. —No unbending rule can be declared 
applicable to every case in which the appointment of a receiver is 
sought, but the court lays down certain well established principles, . 
which should govern in the exercise of the power.—Briarfield Iron 
Works v. Foster, 622. 

50. Same.—A receiver should not be appointed in the first instance, in asser- 
tion of a disputed right, and the defendant displaced from possession of 
property, when needed protection can be given by a writ of injunction, 
or equitable attachment; these latter writs can issue only after bond 
given to indemnify the adverse party against injury from wrongful resort 
to the process, whereas no such security for the defendant’s protection is 
required from those procuring the appointment of a receiver, the bond 
exacted being only tor the faithful performance of his duty.—Jb. 

51. Same.—In this case, a special administrator, appointed here, at the in- 
stance of one claiming to be principal legatee under a will which he was 
seeking to have probated, instead of another will, making a different 
disposition, theretofore admitted to probate by the court of the State 
where testator resided, sought the appointment of a receiver over the 
property of a corporation, in which the decedent was a stockholder, and 
of which he was a creditor, on vague, uncertain, and, in some respects, 
inconsistent allegations, based merely on ‘‘information and belief” of 
danger to the interests of the decedent. The only direct charge of dan- 
ger—the removal of property, and its danger of deterioration from want 
of proper care—was denied by affidavits. Heid, a court of equity ought 
not, in such a case, to appoint a receiver; and it should not interfere at 
all, by the exercise of any of its extraordinary powers, without requiring 
ample security from complainant against any unjust loss which might 
thereby be inflicted on the adverse parties. —Ib. ° 

52. Receiver ; appointment vf, on bill for dissolution of partnership.—In general 
a receiver will be appointed of course, upon the filing of a bill for the 
dissolution of a partnership, where it satisfactorily appears that com- 
plainant will be entitled to a decree of dissolution; but in all cases the 
appointment rests in the sound discretion of the court, in view of the 
particular facts presented.— Bard v. Bingham, 463. 

53. Same; when recciver is properly denied.—In the present case, complainant, 
an insolvent partner, who had refused to consent to a dissolution, had 
been excluded from any participation and control in a partnership 
which carried on a political newspaper and a job printing oftice, which 
had been conducted at a loss. Under the articles, he was entitled to 
equal control, except as to the editorial department, which was to be 
under his immediate management. Prior to the formation of the part- 
nership, the partner in possession had owned all the property and 
conducted the business, and complainant purchased a half interest in 
the property and business on long credit, mortgaging it back to secure 
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54, 


55. 


60. 


61. 


63. 


the debt. Complainant did not aver or show that the partner in posses- 

sion was insolvent, or that the property was endangered in his custody; 

nor did he aver or show any willingness, or ability, to make the pay- 
ments as they fell due, or that his interest was equal to the amount due. 

Each partner charged the other with violation of the articles of partner- 

ship. 

Held—The chancellor, on complainant’s bill seeking a dissolution and 
settlement of the partnership, properly denied a receiver, pending the 
litigation. —/b. 

Reyister’s report ; exceplion to, when necessary.—When the chancellor, in 
a decretal order sustaining exceptions to the register’s report, finds that 
certain items excepted to, were not proper charges, and directs the reg- 
ister to restate the account on that basis, a party seeking to revise such 
ruling, need not again except to the register’s report, made in accord- 
ance with such directions, because it omits to charge such items. The 
error in such a case, if there be error, is the error of the chancellor and 
not of the register.— Harbin v. Bell, 389. 

Safe keeping of fund pending litigation, proper order for.—Where a claim 
belonging to a bankrupt has been fraudulently transferred to another, 
who has obtained a judgment and is about to coerce satisfaction on exe- 
cution against the debtor, the court, on bill by the assignee in bank- 
ruptcy assailing the transfer, should not enjoin the collection, but ought 
to restrain the transferee from interfering or receiving the money, and 
direct the officer levying the execution to make the money thereon, and 
pay it over to the register. If the circumstances of the case require 
nothing more than the collection and safe keeping of the fund to await 
the final disposition of the cause, it is unnecessary to appoiut a special 
receiver to hold the fund.—Darnard v. Davis, 566. 


3. Refusal of leave to amend; when proper.—It is not error to refuse leave to 


amend the bill generally, to obviate objections thus pointed out by de- 
murrer, after the chancellor announces his decision on demurrer; the 
particular amendment desired should be presented to the chancellor, 
that he may determine whether it is allowable.—Continental Life Insur- 
ance Co. v. Webb, 688. 


. Decree; when cannot be supported.—If the allegations of the bill do not 


authorize the relief prayed, a decree in complainant’s favor cannot be 
supported, although the evidence may show that she is entitled to re- 
lief.— Rea v. Longstreet & Sedgwick, 291. 


. Joint complainants ; when cannot recover.—Where one or two joint com- 


plainants is not entitled to recover, relief cannot be granted to either. — 
Gamble v. Jordan, 432. 


. Demurrer ; what not heard.—Under section 3550 of the Revised Code, a 


demurrer to a bill not setting forth any special cause—e. g. the bill con- 
tains no equity—-is forbidden to be heard or considered.—Erwin v. 
Reese, 589. 

Demurrer ; when not considered.—Under the Revised Code, §3350, no 
demurrer to a bill can be heard unless the grounds are set forth 
specially. A demurrer because ‘there is no equity in the bill,” sets 
forth no special cause, and cannot be considered.— Hart v. Clark, 490. 

Revised Code, section 3470; amendment of ; purpose of.—The amendment 
to section 3470 of the Revised Code, authorizing the chancellor, by con- 
sent of parties, to render a decree in vacation, within ninety days aftor 
the hearing, —was not intended to prohibit or render void orders and 
decrees made by consent, after that lapse of time.—Hrwin v. Reese, 589, 


. Motion to dismiss for want of equity ; when, and by whom, may be made.— 


Rules 69 and 71 of chancery practice (of 1854) must be construed to- 
gether; and they confine the right to move a dismissal for want 
of equity, at any time before final hearing, to a defendant who has not 
demurred for that cause.-— Taylor v. Harwell, 592. 

Same.—Other defendants may move a dismissal, and the hearing of the 
motion must be on the calling of the cause, unless it be ready for a final 
hearing. —Lb. 
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64. 


65. 


66. 





68. 


69. 


Injunctions issued under § 3428 Revised Code; affidavits not admissible on 
motion to dissolve.—On the dissolution of an injunction obtained under 
section 3428 of the Revised Code, the complainant is required to give 
bond, under § 3437 of the Revised Code, to refund the money, if the 
judgment be perpetually enjoined; hence the injury from the dissolu- 
tion is not irreparable, and affidavits cannot be heard.—Barnard v. 
Davis, 565. 

Sections 3428 and 3437 of Revised Code; to what cases do not apply. —Sec- 
tions 3428 and 3437 of the Revised Code, were intended to meet the 
wants of defendants in judgments, who seek to relieve themselves of 
payment by force of some defense of equitable cognizance; they have no 
application where the judgment debtor seeks no relief against it, but a 
third party claiming that the judgment is really the property of one to 
whose rights he succeeds, seeks to enjoin the plaintiff in the judgment 
from collecting it, and to have it applied to the benefit of such claim- 
ant. -- 1b. ' 

Dissolution of inyunction on denials of answer ; when improper.--It is error 
to dissolve an injunction on the denials of an unsworn answer, or answer 
on information and belief, where the facts are positively charged.— 
Hart v. Clark, 490. 


. Same; when dissolution will be decreed without regard to denials of answer.— 


Although the answer denying the equities of the bill is not sworn to, 
yet, if upon its coming in, motion is made to dissolve the injunction for 
want of equity in the bill, and that objection is well taken, the motion 
must prevail, and the bill be dismissed, without regard to the defects of 
the answer.—1b. 

Injunction ; when properly dissolved.—An. injunction, to restrain a mort- 
gage sale, issued on a bill alleging that complainants were in pecuniary 
distress, which they sought to relieve by borrowing money of defend- 
ants who proposed a sale of cotton, which complainants purchased at a 
price beyond its value, and executed a mortgage to secure price, &c., 
and that the transaction was an usurious device, &c., is properly 
dissolved on answers denying knowledge of complainants’ condition, or 
purpose of purchase, flatly contradicting allegations as to proposition to 
borrow money, and asserting that the transaction grew out of a proposi- 
tion to buy ata price the defendants had previously declined.—Burr 
v. Collier, 39. 

Interest on interest ; when allowed.—In equity, an agreement made at the 
time of the original contract, to pay interest on interest will not be en- 
forced, but where there is a settlement of accounts between the parties, 
or an agreement for that purpose, after the original debt has become 
due, or after the interest has fallen due, interest on interest will be 
allowed; and where a party, after the debt has fallen due, accepts an ac- 
count with such computation of interest and gives his note for the 
balance thus ascertained, he must be deemed as assenting to such com- 
putation and promising to pay according to it.—Paulling v. Oreagh, 
646 


70. Indulgence or forbearance money, beyond legal interest ; not recoverable.— 


Where on closing account by notes, an amount is added, in excess of 
legal interest, for indulgence, equity will relieve against the debt to that 
extent, although the debtor repeatedly promised to pay it, and in an in- 
dorsement on the paper showing the transaction, enjoined its payment 
on his children and personal representatives, in event of his death— 
such agreement being plainly usurious.—/b. 


71, Interlocutory decree ; practice as to.—It is much the better practice in chan- 


cery, simply to announce, in an interlocutory decree, the opinion 
formed of the rights of the parties, and the decree of the court would 
finally pronounce, but withholding a final decree granting relief, until 
the reference, if any were necessary, could be had; and then adjudi- 
cating in one final decree, every matter which should be disputed, and 
rendering the whole revisable on appeal, if either party should feel 
aggrieved.—Jones v. Wilson, 50. 
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1. Direct charge upon evidence; when proper.—Where the facts are clear and 
undisputed, the court, on the request of either party, may charge upon 
them directly without hypothesis.—Johnson v. Martin, 271. 

2. Charge; when properly refused.—A charge requested, based on an imma- 
terial inquiry and not directing the attention of the jury to the material 
question, is properly refused.— Crawford v. Jones, 459. 

3. Same.—A written charge, asserting a correct legal proposition, and not 
abstract, cannot be condemned as misleading, because it is founded on 
purt only of the evidence, or may seem to give undue prominence to the 
facts on which it is predicated. It should be given, followed by addi- 
tional explanatory charges from the court.— Miller v. State, 155. 

4. Erroneous charge; when not ground for reversal.—Erroneous instructions 
to the jury will not work a reversal, unless excepted to.— Richardson 
v. State, 155. 

5. Charge to jury ; qualification of, when not erroneous.—It is not error to add 
a qualification, asserting a correct legal proposition, to a charge re- 

quested orally.—Ib. 

6. Charge; when properly refused.—A charge is properly refused which in- 
structs the jury that certain acts of the parties are conclusive evidence 
of an intention to abandon the original contract, when these facts are 
capable of explanation by other testimony submitted to them, which, if 
believed, may show a different intention.— Burkham v. Mastin, 123. 

7. Same.—A charge to the jury that ‘‘the title of the defendant in execution 
has been sufficiently proved; that the only question for them to deter- 
mine is the true value of the land; that its market value, or what it 
would have brought at execution sale, could not be considered,” is a 
manifest invasion of the province of the jury.—Harris v. Murfree, 161. 

8. Charge to jury ; when properly refused.—A charged asked in reference to 
the weight to be accorded the testimony of a witness discredited, when 
it does not appear that any witness has been discredited, is abstract, 
and properly refused.— Holly v. Flournoy, 99. 

9. Charge; when erroneous.—Although oral evidence of a fact tends very 
clearly to establish it, yet it still remains for the jury to decide whether 
the testimony proves the fact; and a charge, which, without referring to 
the jury the credibility of the evidence, instructs them that the fact is 
proved, is an invasion of their province, and necessarily erroneous.— 
Hellingsworth v. Chapman, 7. 

10. Same; what objection cannot be raised by.—If there is evidence tending to 
support the charge given, the objection that the defendant’s theory is 
omitted, or not set forth with sufficient prominence, cannot be raised 
by exception to such a charge.—-Murphy v. State, 178. 

See Criminat Law. 


CLOUD ON TITLE. See Cuancery, 8-12. 
COMPUTATION OF TIME. See Error anp Appeat, 6. See Exection, |. 


CONFEDERATE CURRENCY. 

1. Confederate treasury notes ; when use of not illegal.—While the issue of Con- 
federate treasury notes was unlawful and in violation of the Constitu- 
tion of the United States, their use in the ordinary transactions of civ- 
ilized society, was not illegal; it was unlawful, only where the intent 
existed, and the direct and immediate effect of such use was, to aid in 
promoting and encouraging hostilities against the United States.— Van 
Hoose v. Bush, 342. 

2. Payment in Confederate treasury notes.—The voluntary acceptance, during 
the late war, of Confederate currency, in payment of a debt due the 
creditor in his own right, extinguished the debt.—LHester v. Wat- 
kins, 44. 

3. Confederate treasury notes ; when guardian entiled to credit for.—A trustee 
who, in good faith, exercising reasonable diligence, received Confederate 
treasury notes during the war, in the regular course of the administra- 
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CONFEDERATE CURRENCY— Continued. 
tion of the trust, is not to be held accountable, because they proved 
valueless by the result of the war.—Ferquson v. Lowery, 510. 

4. Same; when chargeable with value of Confederate curreney, &c.—A. guardian, 
who loaned Confederate money belonging to the ward’s estate, during 
the war, without taking security, as required by law, is chargeable as 
for a conversion to his own use, and must account for its value at the 
time of such loan.—Harbin v. Bell, 389.‘ 

5. Confederate currency ; payment to executor.—An executor’s sale and con- 
veyances of his testator’s land cannot be set aside merely beeause he 
received the purchase money in Confederate treasury notes; if the pur- 
chaser made the payment in good faith without any fraud or concert 
with the executor, it is, as regards him, as valid as if made in coin. 
What may be the liability of the executor, to those interested in the tes- 
tator’s estate, for receiving such currency, depends on the diligence and 
good faith exercised by him, in view of all the facts and circumstances 
of the case.— Blount v. Moore, 360. 


CONSTITUTIONAL LAW. 


1. Rule of decision on constitutional questions. —A solemn adjudication by this 
court upon a question of constitutional law, supporting the action of 
co-ordinate departments of the government, and involving matters of 
general importance and interest to the entire people of the State, upon 
which credit may have been extended and contracts made, can not be 
disturbed, unless for cogent reasons, and on the clearest conviction of 
error.—Hart v. Floyd, 34. 

2. County solicitor ; authority of legislature to provide for suspension or re- 
moval of.—The county solicitor is not a State officer, liable to impeach- 
ment, and the Constitution being silent as to the cause and manner of 
his removal or suspension from office, the legislature may legally pro- 
vide therefor.— He parte W iley, 226. 

3. Exemption.—The provisions of the Constititution of 1868, exempting prop- 
erty from liability for payment of debts, are entirely prospective in their 
operation.—Ala. Conference v. Vaughan, 443. 

4. Constitution, Art. IV, sections 19, 20, 21, 22; objects of.—The controlling 
aim and purpose of sections 19, 20, 21, 22, of article IV of the Constitu- 
tion of 1875, were to fasten individual accountability on -the several 
members of the legislature, by requiring their action or non-action to 
appear on the journals; to prevent ‘‘hodge podge” and injurious com- 
binations, by confining each law to one subject; and to prevent hasty 
and inconsiderate legislation, surprise, and fraud, by requiring bills to 
be read on three several days in each house, referred to a committee of 
each house, and returned therefrom.—-Stale ex rel. v. Buvlcley, 599. 

5. Same; intendments indulged.—No intendments cin be indulged that the 
constitutional requirement as to the taking of the yeas and nays in the 
passage of bills, has been complied with; this must affirmatively appear 
from the journals, which, in this respect, import absolute verity, and if 
they are silent, no other evidence can be received, and the act has no 
constitutional existence. It will be presumed, however, that the other 
requirements of sections 19, 20, 21, 22, of article IV of the Constitution 
have been complied with, unless the contrary be shown.—Ib. 

6. Amendment of bills; effect of.—So long as the original purpose of the bill 
is not changed, the committee to whom it is referred may report it back 
with amendments, or report a substitute and the substitute will take the 
place of the bill referred, and is not remitted to the status of a new bill 
introduced for the first time.—Tb. 

7. ‘Final passage” of bill; what is meant by.—The final passage of a bill, 
within the meaning of section 21, article IV of the Constitution, is the 
vote on its passage, in either house of the general assembly, after it has 
received three readings, on three different days, in that house.—J/b. 

8. Impeachment law ; to what objection not liable. —The ‘act to provide for the 

impeachment and removal from office of the officers mentioned in sec- 

tion 2 and section 3 of article VII of the Constitution of Alabama,” does 
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CONSTITUTIONAL LAW—Continued. 
not contain more than one subject, and in its enactment none of the 
provisions of sections 19, 20, 21 and 22, article IV, of the Constitution 
were violated.—J). 

9. Impeachments.—After the adoption of the Constitution of 1875, impeach- 
ment, save as therein provided for, ceased to be a part of our jurispru- 
dence. —Jb, 

10. Same.—As to the officers mentioned in section 1, article VII, relating to 
impeachments, the Constitution is complete and self-executing. -—1b. 

11. Same.—As to officers mentioned in sections two and three of artigle 7, the 
Constitution was not self executing, and until legislative action: prescrib- 
ing the regulations under which impeachment proceedings against them 
could be instituted, these provisions of the Constitution remained inert, 
and there was no tribunal authorized to try such officers.—Jb. 

12. Same.—Impeachment under our Constitution is a criminal prosecution ; 
but not one in which the accused has a constitutional right to a jury trial, 
and it is no objection to a law providing for impeachments under sec- 
tion 2 of article 7 of the Constitution, that provision is not made for a 
jury trial.—/b. 

13. Same; right of accused to be confronted by witnesses. —In all criminal prose- 

ss cutions, impeachments as well as others, the accused has a constitutional 
right to be ‘‘confronted by the witnesses against him,” and provisions of 
an impeachment law, requiring the taking of testimony by examiners, 
not in the presence of the court, violate this constitutional right of the 
: accused; and the only part of the law upon the subject, being unconsti- 
tutional, this court is left without “regulations prescribed by law,” as 
to the manner of taking testimony, and can not by its own rule or 
orders as to the calling and hearing of witnesses, provide other regula- 
tions to cover the defect.—Tb. 


14. Legislative power.—It is within legislative competency, by a special act, to 
remove the administration of an estate from the probate court of the 
county where the decedent resided and letters were granted, to the pro- 
bate court of another county.— Van Hoose v. Bush, 342. 

15. Tax law; what unconstitutional.—Section 93 of the revenne law of 1868, 


which requires the owner of land sold for taxes to deposit double the 
amount of the purchase money, &c., before he shall be allowed to pros- 
ecute or defend any suit for the same against the purchaser, is unconsti- 
tutional.— Whitworth v. Anderson, 33. 

16. Sheriff, allowance for victualling prisoners ; power of General Assembly over. 
There is nothing in Article V, section 19 of the Constitution of 1868, or 
in any other portion of that instrument, which prohibits a reduction, by 
a subsequent statute, of the per diem allowance to sheriffs for victualling 
prisoners in jail, as fixed by statute at and prior to their induction in 
oftice.—Dane v. Smith, 47. 

17. Luking of property; what constitutes.—Conferring the right to divert or 
obstruct the flow of water, in the erection or raising of a dam, and con- 
struction of a mill, is authorizing a taking away of private property, as 
much so as if lands were taken; and under the Constitution, no such 
right can be exercised, unless the mill is one that grinds for the public, 

. under regulations established by law.—Botioms & Powell v. Brewer & 
Brewer, 288. 


CONTRACT. 

1. Contract; when void.—A contract founded on an act which a statute pro- 
hibits under a penalty, is void, although the statute does not expressly 
so provide, and the subsequent repeal of the statute, without any saving 
clause as to penalties already incurred, will not validate a contract void 
under the law in existence when the contract was made.— Woods v. 
Armstrong, 150. 

2. Contract hetiween parties not standing in fiduciary relation ; what necessary to 
avoid ; on whom burden of proof lies. —Where no fiduciary relation exists 
between the parties, and they are of legal capacity, however disadvan- 
tageous or improvident a contract between them appears, a court of 
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CONTRACT— Continued. 
equity will not relieve against it, until the party seeking to avoid it, 
clearly proves that it was the result of fraud, mistake, surprise or un- 
due influence practiced upon him.— Malone v. Kelly, 532. 

3. Contract ; what not necessarily void.—Contracts by which a father, largely 
indebted, and who soon after becomes insolvent, parts with very valu- 
able interests to his son, at or before the latter attains to lawful age, 
should at least invite the watchful scrutiny of courts. They are not nec- 
essarily fraudulent, and may be explained consistently with fair dealing , 
and good faith.—Barnard v. Davis, 565, 

4. Writings ; when two instruments construed together, and constitute but one 
contract.—Plaintiffs and defendant executed two writings. The first, 
signed by defendant B. alone and delivered to plaintiffs, was as follows: 
“[, the undersigned, agree to deliver to Nall & Duxberry twenty-seven 
bales of cotton,” of certain quality at a stipulated price, ‘the cotton to 
be paid for as soon as ready for market.” ‘The plaintiffs signed another 
instrument of the same tenor as the foregoing, except that it was signed 
by the plaintiffs and not by B., but was delivered to him at the same 
time that he delivered the other writing to plaintiffs. Held: the two 
writings, although awkwardly drawn, to bind each party to the per- 
formance of the contract, plainly imported what the contract was, and 
bound each of the parties to perform the respective obligations it im- 
posed—the one to deliver the cotton and the other to pay for it, accord- 
ing to contract.—Berry v. Duxberry & Nall, 446. 

5. Consideralion.—A moral consideration growing out of a past legal or ' 
equitable obligation barred of enforcement, will support a subsequent 
express promise. —- Turlington v. Slaughter, 195. 

6. Agreement to deliver cotton; what necessary to enable party to maintain or de- 
Seat action for breach of.—Where the seller agrees to deliver certain cotton 
when ready for market, for which the purchaser was to pay a certain 
price, and notifies the buyer that it will be ready for delivery at a cer- 
tain time, at which time the buyer appears to receive it—the seller can 
not absolve himself from liability for non-delivery, by showing that the 
buyer was not then ready to pay for it, if he, the seller, was not then 
able to deliver according to contract, and the buyer, demanding delivery, 
was ready and able to comply when such delivery could be made. 
Berry v. Nall & Duxberry, 447. ; 

7. Same ; buyer’s option.—A purchaser agreed to buy a number of bales of 
cotton when ready for market, for which he was to pay for a given num- 
ber “twenty-five cents in gold,” and for the remainder “at thirty-seven 
cents in greenbacks.” The discount between ‘‘greenbacks” and gold, 
both then and at the time delivery was demanded, was quite heavy. 
Hed: the stipulation was a privilege enuring to the buyer, and his 
whole duty and more under the contract, would be performed in paying 
dollar for dollar in coin, instead of ‘“‘greenbacks,” for the cotton which 
it was agreed he might pay for in ‘“‘greenbacks.”—Jb. 

8. Tender of less number of bales than was contracted for ; what will-not excuse. 
Where a party agrees to deliver a certain number of bales of cotton, the 
exact weight not being specified, tender or readiness to deliver a less 
number of bales is not a compliance with the contract, although the 
bales tendered are unusually heavy.—TIb. 

9. Delivery of cotton; when demand for, in tine ——The buyer of cotton, who 
contracted to receive and pay for a certain number of bales at so much 
per pound, when notified that it was ready for delivery on a plantation, 
performs on his part, if he is ready, and offers to receive and pay for the 
cotton at the appointed place, a half hour after sunset of the last day on 
which he was entitled to demand delivery, if sufficient time intervenes 
between such demand and midnight to make proper delivery, without 
danger of loss or destruction to the article in handling it at such time in 
the night.—TJb. 

10. Contract ; how parties to, may change.—Where a valid contract subsists be- 
tween the parties, it is competent for them, at any time before its 
breach, to waive, annul or dissolve the agreement, or to change or 
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CONTRACT— Continued. 
modify its terms, and the mutual agreement of the parties is a sufficient 
consideration.— Burkham v. Mastin, 123. 

11. Same; what waiver of original coniract.—If a creditor receives a partial 
payment before any breach of contract, and agrees to look to another 
source than the promissor for payment, such new agreement is binding 
and the original contract is abandoned or waived; but if such agreement 
is made only to induce performance and prevent a breach of the original 
contract, it is without consideration and can not be supported.—Ib. 


CORPORATION, 

1. Corporation ; power of, to borrow money.—A corporation, incorporated un- 
der the general laws of this State, has power to borrow money, to pur- 
chase and improve real estate, to enable it to carry into effect the pur- 
poses of its incorporation.—Ala. Gold Life I. Co. v. C. N. & M. Co., 73. 

\ 2. Contracts corporate ; presumption as to.—A bill to enforce a contract, 
against a corporation, but not setting out the purposes of its incorpora- 
tion, or its powers, is not demurrable because of its failure to show 
affirmatively that the defendant corporation had capacity to contract. 
Prima facie no presumption of illegality, abuse or excess of corporate 
powers attaches to corporate contracts, and the burden of showing their 
invalidity rests on him who assails them.—Jb. 

3. Corporation ; what sufficiently shows proceeding in the name of.—A petition 
for rehearing will not be treated as the petition of the president of a 
corporation, merely because it is stated in the affidavit, that the person 
verifying it, is the acting president of the corporation, and the petition 
begins with the statement, ‘that the undersigned, F. P. R., respectfully 
represents that he is president of the R. M. M. & L. Company,” when 
all its averments relate solely to grievances suffered by the corporation, 
a judgment against which, is prayed to be set aside, &¢.—Ke parte 
Heflin, 95. 

4. Corporate existence; when party not estopped from denying.—One dealing 
with a corporation in matters not falling within the purview of its dele- 
gated powers, is not thereby estopped from pleading its want of au- 
thority, to make the contract sought to be enforced against him.— Murion 
Savings Bk v. Dunkin, 471. 

5. Same ; when is estopped.—Where, however, the contract is within the dele- 
gated powers, one who has dealt with it in its corporate character, is in 
general, estopped from setting up its want of complete organization, ac- 
cording to the provisions of its charter, to defeat the corporation in the 
enforcement of the contract he has made with it.—Jb. 

6. Same; what not such dealing with corporation as will estop party from setting 
up incomplete organization.—Tbe accommodation drawer of a bill of ex- 
change, which was discounted by a bank, by the acceptor who procured 
it to raise money for his own use in that way—the drawer not being 
aware of this and not being present or participating in the negotia- 
tion—is not thereby estopped from denying the proper organization of 
the banking corporation, when sued by it on the bill.—J/b. 

7. Free banking corporation; what sufficient organization of.—Under the pro- 
visions of the Revised Code (Part 2, Title 1, Chapter 1, § § 1644 et seq.) 
as amended by the act of 1868, ‘‘supplementary to the corporation laws 
of Alabama,” a corporation is sufficiently organized to carry on the busi- 
ness of a bank of discount and deposit and loaning money, when the 
certificate of the associates (properly acknowledged and recorded, for 
the purpose of carrying on such banking business, shows the name se- 
lected by the associates; the town where its business is to be conducted; 
the amount of capital stock (within the limits prescribed) and the num- 
ber of shares into which it is divided; the name and place of residence 
of the stockholders; the shares held by them respectively, and the time 
when the association is to begin and terminate. —Jb. ; 

8.—Same.—The association not claiming the right to issue or circulate its 
own notes, no deposit of money and transfer of stock to the auditor 
(under § § 1644 and 1646 of the Revised Code) is necessary to authorize 
it to carry on other banking business. —Jb. 
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COSTS. 

1. Costs; security for.—The mayor of a municipal corporation is not, on that 
account, an insufficient surety for costs of a suit brought by the corpo- 
ration.—Powers v. Mayor, 214. 

2. When not taxed against municipal corporation.—Costs accruing in the cir- 
cuit court on appeal to it, by one fined for violation of a municipal or- 
dinance, passed for the preservation of peace and the protection of life, 

; &e., cannot be taxed against the municipal corporation, under the gene- 

: ral law of costs. —City Council v. Foster, 62. 

3. Costs; when taxed against party obtaining relief against uswry.—In this case, 
complainant, on bill filed against the administrators, sought to annul 
and restate an account and settlement with the decedent, on the ground 
ot fraud, imposition, mistake and usury; and being entitled to relief 
only as to certain items of usury, as to which he neither informed the 
administrators, nor asked a correction before filing his bill, the court 
decreed that he shoula be taxed with the costs of the suit.—Paulling v. 
Creagh, 647. 

See Arrorney’s Fuss, 1, 2. 


COUNTIES. 

1. County; corporate character of.—While a county has corporate character- 
istics, it is in no proper sense a municipal corporation, but a mere 
governmental auxiliary or agency, possessing no powerand subjected to 
no duty, not originating from the statute creating it.—Askew v. Hale 
County, 639. 

. County; for what not liable. —The county authorities exercise with reference 
to public highways, a quasi legislative authority, and the county, in the 
absence of a statute expressly declaring the liability, cannot be made 
answerable for damages resulting irom the unskillful or negligent man- 
ner in which these duties are performed.—Ib, 

. Same.—The statutes defining hard labor for the county, giving the county 
authorities control of it, and leaving it within their discretion to employ 
convicts on the public roads, bridges, &c., or to hire them out, work no 
change in the character of the power, and impose no new liability.—/b. 

. New county; liability of, for debts and burdens of counties from which its terri- 
tory is tahen.—When a new county is carved out of the territory of those 
adjoining, it is for the legislature to determine to what extent the prop- 
erty or the inhabitants of the detached portions, shall bear the burdens 
of the counties to which they formerly belonged; and in the absence of 
such legislative provision, the new county will be entirely freed from 
any of the burdens of the counties from which its territory was 
taken. —Tb. 

. Same.—Provision that the detached portion, shall be liable for its pro 

: rata share of the debts of the county from which it was taken, does not 

subject it to a proportionate liability for contingent liabilities, arising 
out of a breach of duty.—Jb. 


COUNTY SUPERINTENDENT. 

1. County Superintendent ; removal of —Under the act of the board of educa- 
tion authorizing the superintendent of public instruction to’ remove 
county superintendents, it is not necessary that he should assign any 
cause for the removal, or prefer any charges, or give any notice to the 
incumbent. The whole power of removal was entrusted to him, to act 
whenever in his opinion the ‘‘interest of public education demanded 
such removal,” and the exercise of that discretion cannot be reviewed 
by the courts.— State ex rel. v. Shaver, 193. . 
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COUNTY TREASURER. See Summary Procrepines, 3, 4. 
COURTS. 


1. Presumption in favor of decrees of probate court.—Where the jurisdiction of 
the probate court is shown to have attached, and its decree is collate- 
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COURTS— Continued. 
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rally assailed, the same presumptions will be made to support its de- 
erees as are made in favor of superior courts of general jurisdiction, and 
no mere errors or irregulxrities can be taken advantage of.— Gainble v. 
Jordan, 432. 

Same.—Whether where the jurisdiction of the probate court has attached, 
it is necessary to uphold its decree on final settlement, when collaterally 
assailed, that the record should show the appointment of a guardian ad 
litem for minor heirs, is not decided, but no advantage can be taken 
otherwise than on direct attack on appeal of a merely irregular or void- 
able appointment.—/b. 

Proceedings to raise dam, &ce.—The jurisdiction conferred by statute on 
the probate judge to authorize the erection of dams on water courses, is 
special and limited, and when the proceedings under it are assailed on 
error, the record must affirmatively show every fact necessary to uphold 
the jurisdiction. — Bottoms & Powell v. Brewer & Breazer, 288. 

Same. —It is a tatal defect to proceedings under the statute for the raising 
and erection of a dam, when questioned on appeal, that the record fails 
to show that the dam was originally erected under order of the court, or 
that the mill is to be a public mill as detined by the statute. —/b 

Probate court.—Upon application to the probate court to compel an exec- 
utor to give a new bond, that court has no jurisdiction to determine the 
right of another claimant to the administration; and although it dis- 
misses the application, on the ground that such claimant is rightfully in 
the administration, and the executor without right to it, its decree, so 
far as it undertakes to determine the right to the administration, isa 
mere nullity. — Nelson v. Boynton, 363. 

Probate cout ; power of, to allow amendinents nine pro tine. —The court of 
probate, like the circuit court, has power to enter judgments nunc pro 
tunc, in furtherance of justice, and to make its records speak the truth, 
when the record furnishes satisfactory duta by which to make the 
amendment.—Dualmey v. Mitchell, 198. 

Revised Code; § 796 of, construed.—Section 796 of the Revised Code (sub- 
division 5 a), which authorizes judges of probate to complete minute 
entries and decrees in their courts, when the same are incomplete, &c., 
after “necessary application and proof,’—is merely declaratory of the 
common law, and does not authorize the completion of such entries by 
amendment rune pro tunc, except upon application and proof requisite at 
common law.—T. 

Amendment nune protunc; when denied. —The evidence in this case declared 
insufficient to authorize the amendment nue pro ture allowed by the 
court below.—I b, 


CRIMINAL LAW. 


A. 


ASSAULT AND Battery. 

Assault with intent to murder; province of jury as to.—Unnecessary force or 
radeness while ejecting defendant from the cars may deprive an assault 
then made, upon a person engaged in putting him off, of its felonious 
character; but whether the provocation was adequate to that end, is for 
the jury to determine under the evidence. —Robinson v. The State, 86. 


Assault and battery.—Defendant may be convicted of, under indictment for 


» 
~e 


rape.— Richardson v. State, 158. 
Bicamy. 

Bigamy; what sufficiéint proof of foreign marriage.—The confessions of @ 
prior marriage, in a sister State, by one indicted for bigamy here, are 
properly received in evidence against him, without the production of 
the record of the marriage. By the common law, which is presumed to 
exist there, consent followed by cohabitation constituting a valid mar- 
riage, it does not appear that there is any better evidence of the mar- 
riage, and if there were, the court here is without power to compel its 
production. — Williams v. State, 131. 
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CRIMINAL LAW—Continued. Braamy— Continued. 

3. Sume.—Repeated admissions deliberately made by the accused, that he 
had a wife in Florida, and left her there because she refused to come 
with him to this State, are sufficient evidence of the first marriage to 
justity conviction, if the jury are satisfied that the admission of the 
marriage involved an admission of its validity.—Jb. 


Burcitary. See INDICTMENT. 
CHARACTER. 
Character; presumption as to.—In the absence of all proof of the prisoner's 
general reputation, the law indulges no presumption that his character 


is either good or bad, and the jury, without regard to that, must base 
their verdict solely on the evidence introduced.—Dunner v, State, 127. 


ee 


CHARGE TO JURY. 


ot 
: 


Charge; when properly refused.—Under an indictment for rape, a convic- 
tion may be had of assault with intent to commit rape, or assault and 
battery; and a charge requiring the jury to acquit unless they believe 
the defendant did the deed ‘‘as charged,” is properly refused. —Richard- 
gon v. State, 158. 

. Same. A charge based partly on a state of facts of which there does not 

appear to have been any evidence, is abstract, and for that reason may 

be refused.-—Jb. 


[~r) 


CONFESSIONS AND DECLARATIONS. 


QQ 


. Confessions; adinissibility of.—-Where a confession is obtained by threats 
er promises, subsequent confessions of the same character are not ad- 
missible, unless from length of time intervening, warning of conse- 
quences, and the like, there is reason to presume that the inducements 
influencing the first confession were dispelled; but where influences to 
procure a confession have been unavailing, there is no rule requiring 
the exclusion of a subsequent confession, because such influences were 
employed, or the indulgence of the presumption that such. influences, 
having no effect when employed, were the cause of a subsequent confes- 
sion. —Levison v. State, 520. 

Confessions; rule as to.—The true inquiry in all cases of confessions, is, 
whether the confession was free and voluntary, or whether it was super- 
induced by the influence of hope or fear, applied by a third person, to 
the mind of the accused.—Sampson v. State, 241. 

9. Same; when will be admitted, though not voluntary.—If in consequence of a 
confession, material facts are discovered just as the confession stated 
them; as for instance in case of larceny, the thing stolen is found where 
the prisoner stated it was concealed, such confession will be admitted 
with the confirmatory fact, though it was not voluntary. —Jb. 

). Same; when will be admitted.—If threats or promises have been used, and 
it appears to the court that their influence was totally withdrawn, and 
done away with before the confession was made, it will be admitted.—J/b. 

11. Confession; when not incomplete.—A confession is not rendered inadmissi- 

ble merely because the conversation in which it occurred was inter- 

rupted. Where the confession is full and unqualified, and all that the 
accused said on that subject is proved to the jury, the confession cannot 
be excluded on the speculation that the prisoner would have said some- 
thing favorable to herself, if the conversation, had continued.—Levison 
v. Stule, 520. 


90. 


1 


a 


Emittinc CHANGE Bis. 


12. Emitting change bills, &e., constituents of offense.—It is the purpose tor 
which paper is issued or circulated, and the absence of legal anthority 
therefor, and not the character or form of such paper, which constitute 
the offense denounced by section 3643 of the Revised Code; and although 

















728 





INDEX. 


CRIMINAL LAW—Continued. Emirtinc Cuancr Brrits—Continued. 


the form and contents of such paper may be evidence to establish or 
negative the criminal purpose, such unlawtul intent is not inferred there- 
from as matter of law, but is a question of fact for the determination of 
the jury; ahd any deseviption of the paper identifying it, is sufticient— 
Barnett & al. v. State, 579. 


13. Partners; when quilly of eireulating chance bills, &e., issued bi: elerkes.— 
gully @ Gg ( ’ ’ i} 


14, 


co 
ot 


16. 


17. 


20. 


21. 


Although the several partners in a store, or members of a private corpo- 
ration, may not have known or assented to the original aet of their clerk 
in making and issuing change bills, without authority of law, on the 
eredit of the store, to circulate as money, &c., yet, if such paper is after- 
wards received and paid out by the clerk in their business, with their 
knowledge and assent, such subsequent use and emission is an offense, 
by all who concurred or participated in it; and the several partners are 
jointly and severally guilty, although they were not informed of suck 
emission of the paper at the same instant of time, and did net jointly 
assent to it.—J/b, 


EVIDENCE, 


Conduct and declarations of party not on trial; when admissible against de- 
Fendant.—Where the confessions of the accused implicated another as 
her associate in crime, proof that such person, knowing of the purpose 
to arrest the defendant, went to her house and left without indicating 
any purpose to return that night, but did return in haste before the ar- 
rest was made, and finding her in bed, bad a conversation with her ina 
whisper, during which he was heard to say, “lie still and keep your 
daimned month shut,” is competent evidence against the prisoner.— 
Levison v. State, 520. 

Declarations made by one deferdant; when jury may consider, with reference to 
co- defendant. —When two persons are found in company, traveling to- 
gether at a late hour of the night, each having cotton, declarations made 
by one of them (upon their being halted and questioned) thot the cotton 
each had come out of prosecutor's field, may be submitted to the jury as 
against both, although the other asserted that the cotton he had eame 
from his field; leaving it fox the jury to determine from the denial, in 
eonnection with the other evidence in the case, whether both were en- 
gaged in the consummation of a common illegal design, and if so, to 
consider the decharations of one as original evidence against the othex. 
Jackson v. State, 234. 

Declarations; what kearsay.—Declarations of a third person, made in the 
absence of the accused, to the effect that he, and not the defendant com- 
initted the offense charged, are mere hearsay, and not admissible evi- 
dence in favor of the prisoner. —Sroiw v. State, 138. 

What ex mpetent evidence on trial for emitling oy eivewlating change Dilfs.—Evi- 
dence that the paper circulated as money where it was issued, and was 
given and accepted in exchange for merchandise, or for marketable ar- 
ticles, is properly admitted on behalf of the State in a prosecution for 
this offense; the evidence tends to show the adaptation of the paper to 
circulation and use as money.-—Burnett ef al. v. State, 579, 

Same.—-A witness for the detense cannot be pennitted to state the pur- 
poses for which such paper was issued: it is the province of the jury to 
determine that question from the evidence. — fh. 

Evidence; what inadmissible. —Proot of the tlight of another person arrested 
and indicted for the same offense for which the prisoner is tried, is not 
admissible evidence in favor of the defendant on trial.—Levison v. 
State, 520. 

Oyjection to evidence; what waiver of.—A specifie objection to evidence is 
a waiver of all other grounds of objection, and the appellate court will con- 
sider only such objections as were made in the court below. In this case, 
however, error in the verdict compelling a reversal, this court considered 
an objection, raised here for the first time, to the admissibility ofa con- 
fession, as the question would arise again on a second trial.—/b. 

Varianee; what immaterial.—in a prosecution for emitting change bills, to 
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circulate as money (R. C. § 3643), the difference betwen the word cents 
as written in the paper offered in evidence, and its abbreviation ets. as 
written in the indictment, is immaterial.— Barnett eé al. v State, 579. 
Hem IcipeE. 

22. Marder in the first <leqree; how long malive and premeditation must exist to 
constitute. —Deliberation and premeditation need not exist for any ap- 
preciable space of time, before a willful and malicious killing, to con- 
stitute murder in the first degree.— Miller v. State, 155. 


INDICTMENT. 


3. Indictment following language of statute; when insufficient. —Where a statute 
creating an offense, declares that it may be committed by certain speci- 
fied particular acts or means, or by other generic acts or means which 
are not described, an indictment pursuing merely the language of the 
statute is defective. Ifa conviction is sought for an act done in a man- 
ner or by means other than those particularized, such act or means 
should be specified more definitely than by the general description in 
the statute.—- Danner v. State, 127. 

24. Indictrent, when sufficient.—An indictment for an assault with intent to 
ravish, which foliows the form prescribed by the Code, is sufficient. 
Bradford wv. State, 230. 

When not for bad duplicity.—Under our statutes an indictment is not bad 
for duplicity, because it charges in the same count a burglarious en- 
trance into a building, and the commission therein of petty larceny. 
Snow v. The State, 138. 

26. Retailing without license.—Under an indictment pursuing the form, given 
in the Revised Code, tor retailing spirituous liquors, there can be no 

conviction for engaging in, and carrying on the business of wholesale 

liquor dealer, in violation of the revenue law. It is a well settled rule 

of criminal law, applicable to violations of the revenue law, that when a 

statute creates and defines an offense, an indictment under it will not 

support a conviction, unless it conforms to the statute describing the 

oftcnse.— MePherson v. State, 221. 


DE 


Or 


av. 


27. Buiglury; indictment for; when insufficient.—An indictment for burglary 
under § 3695 ef the Revised Code, which charges the offense merely in 
the general language of the statute, not setting out the ‘valuable things” 
on deposit, or averring their value, is bad.—Duvis v. State, 28. 

28. Same, rule as to, ownership of property. —The ownership of the building 


burglariously entered, should not be laid in the partnership, by its firm 

name merely; but the names of the individuals composing the partner- 

ship should be stated.—Jb. 

29. Grand larceny, indictment for; when sufficient.—Under section 3706 Re- 
vised Code, as amended by the act of February 20th, 1875—which makes 
the stealing of “any part of an outstanding crop of corn or cotton,” 
grand larceny, without regard to the value of the part taken,—an in- 
dictment charging that the defendant ‘‘teloniously took and carried 
away fifteen ears of corn, a portion of an outstanding crop, the per- 
sonal property of William Russell,” &c., is not assailable on the ground 
that it fails to aver the corn taken was not previously severed from the 
stalk, or that the corn was part of an outstanding crop, or that it was 
the personal property of the person, laid as owner in the indictment. 
Holly v. State, 238. 

30. Same. —In general, an indictment pursuing the terms of a statute creating 
an offense, unknown to the common law, is sufficient, and it is the 
better practice to follow the exact words of the statute. The use of the 
word ‘ portion,” however, instead of the word * part,” as used in section 
3706, Revised Code, does not vitiate an indictment under it.—Jb. 

Indictment; when not liable to objection for uncertainty as to character in 
which defendants are charged, &c.—An indictment which charges that the 
defendants, “being members or partners of a private company or cor- 


2 
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poration,” known as the Tallassee Manufacturing Company, emitted, 
without authority of law, a certain paper to answer the purposes of 
money, «c., is not liable to the objection that it is uncertain whether 
the defendants are charged individually or as a private corporation ; it 
is a direct and unambiguous charge against them as individuals,— Bar- 
nelt et al. v. Stale, 579. 

32. Same ; when not objectionable as charging defendants disjunctively, &c.—Such 
an indictment is not demurrable, on the ground that it charges the de- 
fendants disjunctively as members of 2 corporation or partnership; 
whether they were the one or the other, or whether they were without 
any other connection or association than participation in the offense 
charged, their guilt and punishment are the same, and the allegation, 
being immaterial, is not ground for demurrer.—/b. 

33. Nolle prosequi of one of several counts of indictment ; effect of.—It is not 
ground of complaint that the court, after the evidence closed, entered 
an order of nolle prosequi as to one of the several counts of the indict- 
ment, against the detendants’ objections; the effect of the order was to 
work an “nequittal as to that count, which is all that a verdict of not 
guilty could have effected. — Jb. 

34. Same; power of circuit court over.—The circuit court has inherent power, 
without the consent of the prisoner or his counsel, to order the substi- 
tution of an indictment, when, after plea to the merits, it has been lost 
or destroyed during the trial — Bradford v. State, 230. 

35. Indictment, copy of, served on prisoner ; when change in fatal.—When there 
is the slightest change in meaning, caused by words inserted in the 
copy served on the prisoner, which were not in the original indictment, 
and the objection was raised before trial, and overruled, it would be held 
a fatal irregularity by the appellate court. —Ezell & Walker v. State, 165. 





JUDGMENT, VERDICT AND SENTENCE, AND HEREIN OF OBJECTIONS TO FORMATION 
or Jury, &c, 


36. Oath to jury ; what recital of, sufficient.—It is sufficient, if the judgment 
entry shows that the jury were duly empanneled, sworn, and charged; 
but where it purports to set out, or recite the oath administer red, “the 
judgment must be reversed, unless a substantial compliance with the 
statute (§ 4092 Revised Code) is shown.— Davis v. State, 88. 

. Grand jury; objections to, when too late. Irregularities in the formation of 
the grand jury which found the indictment, can not be objected to after 
plea and verdict, and can not be made the basis for arrest of judgment. 
Battie v. State, 93. 

38. Foreman, oath of, presumption as to.—Where the record recites that the 
foreman was appointed by the court, and it was ‘‘ordered that he be 
sworn as foreman of said grand jury, which is accordingly done, and the 
other persons aforesaid are also sworn as jurors as aforesaid,” it must 
be presumed in the absence of plea in abatement, sustained by proof, 
that the proper oath was administered.—/b. 

39. Grand jury, order for summoning ; what sufficient.—A recital in the record 
that “it appearing to the court that no ery have been summoned + 
for grand jurors tor this term of the court, it is therefore ordered that 
the ‘sheriff forthwith summon,” &e., sufficiently shows that the order 
was made ‘“‘in i ig of some neglect on the part of the judge of 
probate, sheriff,” &¢e.—Tb. 

40. Juror, objection to, when too late.—An objection to a juror, on the ground 
that he was a member of the grand jury which found the indictment, 
comes too late after the prisoner has accepted him; nor can the fact that 
one of the jurors rendering the verdict was a member of the grand jury 
which found the indictment, be made matter upon which to arrest judg- 
ment.—/b. 

Jury; when must fix fine-—On conviction under section 3818 of Revised 
Code, the jury must assess the fine, and the court in its discretion may 
add imprisonment or hard labor. On conviction for a violation of the 
yevenue law, by engaging in the business of a wholesale liquor dealer 
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without license. the amount of the fine is fixed by the statute, and a 
mere verdict of guilty will authorize sentence of imprisonment.—Mc- 
Pherson v. State, 221. 

42. Jury; when must fix term of imprisonment.—On conviction for murder in 
the secoud degree, the jury may aflix imprisonment in the penitentiary 
for any number of years they may see fit, not less than ten.— Miller v. 
Slate, 155. 

Verdict; what will not sustain conviction. —A conviction for murder can not 
be sustained, unless the verdict expressly finds the degree of the crime 
of which the defendant is found guilty; and the rule is not varied, be- 
cause the indictinent charges murder by administering poison—Levison 
v. State, 520. 

44, Verdiel, form of ; what sufficient.—A verdict as follows: ‘‘We, the jury, 
Jind quilly, as charged in the iadictinent,” returned by a jury, duly sworn 
and charged with the trial of a sole defendant for an assanIt with intent 
to murder, will authorize sentence for that offense, although the verdict 
does not expressly mention who is found guilty.— Robinson v. State, 86. 

45. Motion to amend record ; when not error to refuse—Atter trial and verdict 
on indictment charging murder, committed by striking deceased with a 
stick, club, ‘or ofher weapon of like character,” it is too late to raise ob- 
jection that the copy of the indictment served on the prisoner, used, in 
addition, the words, ‘“‘or olher weapen of like descriplion ;” and the objec- 
tion not having been made earlier, it is not error to refuse a motion 
(made with a view of moving in arrest of judgment) to amend a recital 
in the judgment entry, that a copy of the indictment had been served 
on the prisoner, so as to show that the copy differed, in the respect 
stated, from the original. —Hzell & Walker v. The State, 165. 


43 


Larceny. See INDICTMENT. 
MisNoMER. 


46. Misromer; how taken advantage of.—The misnomer of the defendant must 
be taken advantage of by plea in abatement, before arraignment and 
plea to the merits; it is too late to raise the objection afterwards— Miller 
v. State, 125. . 


Rape. See INvICTMENT. 
RETAILING WITHOUT LICENSE. 


Section 3618 of the Revised Code ; object of.—Section 3618 of the Revised 
Code, forbidding the retailing of vinous or spirituous liquors, in quan- 
tities less than a quart, without license, or selling the same to a person 
of known intemperate habits, &c., is not a mere revenue law, but rather 
a police regulation for the protection of the public morals and peace. 
MePherson v. State, 221. 

48. Same; what constitutes offense under.—A single unauthorized sale is suffi- 

cient to constitute the offense denounced by the statute. Under an in- 

dictment for it, the State can prove but one act, and evidence of one act 
being given, an election is made to prosecute for that act, precluding 
the introduction of any other.—Jb. 


47 





VENUE. 


49. Venue; questions as to, how can not be raised. —Whether there was any or 
sufficient proof of venue, (where no exception is taken to the ‘“‘convic- 
tion and sentence,”) can be raised only by exception to some ruling of 
the court on the evidence. The refusal of a charge involving a single 
legal proposition, not in any manner raising the question of proof of 
venue, does not authorize an inquiry into the sufficiency of the whole 
evidencé, as though the court were considering it on motion for a new 
trial. — Williams v. State, 131. 

Venue ; fuilure of bill of exceptions to show proof of.—In this case there was 
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evidence tending to show the venue, ownership of the property stolen, 
and the time of committing the offense; but it is not conceded by the 
court that a reversal would follow if the bill of exceptions purporting to 
disclose all the evidence, was silent as to these points. The mere sufti- 
ciency of evidence to support & verdict, is not cause for reversal, unless 
the question is raised in the court below. 





DAMAGES. 

1. Detinue ; what measure of damages in.—In detinue, as in trover, the jury 
may assess the highest value of the property, at any time between the 
commencement of the suit and the trial, but they are not bound to do 
so.—Holly v. Flournoy, 99. 

2. Evecution, failure to muke money on; measure of damages.—Where a sheriff 
fails to make money on an execution, which, by the use of due dili- 
gence, could have been collected, by a sale of lands of the defendant in 
execution, the measure of damages, for which the sheriff and his sureties 
are answerable, is the sum which would have been produced by a sale 
of the land. —LHarris v. Murfree, 161. 


DEEDS. See Esecrment, 
DETINUE. See Damaces, 2. 


DOWER. 

1. Dower; when wife not entitled to.—Dower is 2 derivative estate, the creature 
of law, not of contract, carved out of or abstracted from the inheritance, 
which the husband, by his own act alone, cannot bar or impair; where, 
however, by the very terms of the conveyance, or devise, legal in torm 
and purpose, the estate expires with him, cutting off per formain doni, 
the heritable quality of the estate, and the title passes to another as 
purchaser by a valid limitation over, the primitive estate is gone, and 
there is nothing left from which dower can be derived.—Hilwards and 
Wifév. Bibb, 476. 


EJECTMENT. 

1. Deed; what admissibie to show color of title—Where the terms and cov- 
enants of a deed import that the grantor was seized, and covenanted 
and conveyed in his own right, his designating himself ‘administrator 
of the estate of J. D. éceased,” will be regarded as mere designatio 
persone, and such a deed made by an administrator, with the will an- 
nexed (the will giving no power of sale and a sale not having been 
ordered by any court), although void as a conveyance of the testator’s 
estate, is admissible to show color and claim of title in the grantee and 
those claiming under him.—Jiggs v. Fuller, 141. 

2. Sale by one heir; when purchaser holds adversely to all.—A sale and convey- 
ance by one heir of the entire fee to a stranger who takes possession, 
claiming the exclusive title, converts the possession of the purchaser 
into adverse possession, which, if continued for the time prescribed by 
the statute of limitations, will bar the entry of the other heirs. —Jb. 

3. What will not support ejectment.—After the execution of a mortgage the 
legal estate passes to the mortgagve, leaving to the mortgagor the equity 
of redemption only. ‘This equity may be levied on and sold under exe- 
cution, and the purchaser, in the absence of frand or priorities under 
the registration statutes, acquires only what the defendant in execution 
had—a mere equity or right to revest himself with the title, on paying 
the debt secured—which wil] neither support nor defeat an action of 
ejectment.— Childress v. Monette, 317. 

4. Parties defendant.—In the statutory real action, as in ejectment at com- 
mon law, the tenant in actual possession is the only proper party 
defendant.— Morris v. Beebe & Henshaw, 300. 

5. Same.—The landlord, though he may have title beyond the term created 
in the tenant, cannot be made a defendant in the first instance, although 
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under the statute he has the right to intervene as defendant, if he so 
elects. — Ib. 

6. Same.—The purpose of our statute authorizing the recovery of damages 
for use and occupation, as an incident of the judgment for recovery of 
possession, was to avoid the multiplicity of suits necessary to that end 
between the parties at common law; it was not intended to authorize 
the introduction of defendants, against whom no judgment could be 
rendered but for damages and mesne profits, along with defendants 
against whom judgment can be rendered, both for possession and dam- 
ages. —1b. 

See Luurtation, STaTuTE oF, 7, 8. 


ELECTION. 

1. ‘Election ;” meaning of word as used in Revised Code, and subsequent laws.— 
The word “election,” used in section 162 and other sections of the Re- 
vised Code, fixing the number of days after ‘the election,” within which 
official bonds must be filed, and found in the act to regulate elections in 
the State of Alabama, approved April 23d, 1874, and in the act of the 
same title, approved March 3d, 1875, means the act of casting and re- 
ceiving the ballots, the day and time of voting; and hence the time 
within which official bonds are to be given, commences to run from the 
day of the election, and not from the date of the certificate of election.— 
State ex rel. v. Tucker, 205. 

. Certificate of election; force and effect of.—Where a public officer is charged 
by law with the duty of ascertaining and declaring the result of an elec- 
tion, and issuing a certificate of election to the person elected, such 
certificate is conclusive evidence of the result and of the right of such 
person to the office; except when statutes authorize a contest, and it is 
commenced, or on quo warranto, or information in the nature thereof, 
to determine the right to the office, when the certificate is prima facie 
evidence, imposing the burden of proof on him who assails it.—Moulton 
v. Reid, 320. 

. Sume. —This rule is not varied, because a prior incumbent contesting the 
election is in office, and is authorized to hold until his successor is 
elected and qualified.— Ib. 

. Contested election; jurisdiction of chancery as to.—A court of chancery is not 
the proper tribunal for the trial of a contested municipal election, where 
the charter or a general law provides for such contest; and it has no 
jurisdiction to enjoin the person declared elected from using his cer- 
tificate of election, or from qualifying and entering upon the duties of 
the office, or to otherwise try the right to the office—altheugh such relief 
is asked by an incumbent under a former election, and entitled to hold . 
until his successor is elected and qualified, who charges that by falsifica- 
tion of the ballots and the fraud of the election officers, the certificate of 
election was withheld from him, and given to his opponent.—ID.. 


ERROR AND APPEAL. 


to 


eo 


rs 


I, Wen Apprat Liks, 


1. Appeal; what such final decree as will support.—Where on bill filed to set 
aside a sale under a deed of trust, and to be let into possession of lands, 
«&c., the whole point of controversy between the parties was, whether 
complainant or defendants had the paramount title to land, and the 
defendant's title depended whoily on a sale under a deed of trust, and a 
demurrer to the bill is overruled, and a decree rendered that the bill 
contained equity; that a sale under which defendants claimed was 
void—this settles the merits of the case against the defendants, and is 
such a final decree as will support an appeal, although a reference was 
also ordered, to ascertain the rents and profits, accruing during the de- 
fendant’s possession, and the value of the improvements made by them, 
and what was the existing indebtedness secured by the deed of trust, 
and one of the defendants decreed to pay the costs, which had accrued, 
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6. 


10. 


for which execution was directed to issue, and the decree concludes: 
‘All points and questions not herein expressly decided, are reserved to 
the final decree.” —Jones v. Wilson, 50. 

Same.—When a decree is final upon the merits—adjudging the equities 
and settling the rights of the parties—an appeal will lie under our stat- 
utes. If the decree possesses these properties, it is immaterial, so far as 
effects the right of appeal, that the cause is still in progress, awaiting 
further proceedings necessary to entitle the successful party to the pos- 
session and enjoyment of the rights adjudged to him.—Tb. 

When appeal does not lie.—A decretal order of the chancellor ascertaining 
and declaring the compensation of a receiver apppointed in the cause, 
and his solicitor, and directing its taxation as costs against the com- 
plainant in the snit—the equities of the case not having been settled— 
is not such a final decree as will support an appeal.—Stale v. A. & C. 
R. R. Co., 139. 

Same.—An order by the probate judge, requiring an administrator, upon 
application of a surety to be released, to give a new bond, and in default 
thereof that he be removed, is not such a final order or decree as will 
support an appeal.--Nelson v. Mitchell, 257. 

Same. —Section 3486 of the Revised Code, authorizing an appeal, by con- 
sent of parties before final decree, from the refusal to dismiss a bill for 
want of equity, does not embrace a decree overruling a demurrer to the 
bill; and prior to the act of March 20th, 1875, an appeal would not lie 
from such a decree.— Taylor v. Harwell, 592. 

Appeal ; when must be taken from judgment of dissolution of corporation.-— 
The provisions of the Revised Code with reference to vacating charters 
ot corporations (chap. 5, title 2, part 3), fixing ten days as the period 
within which appeals may be taken from judgments of forfeiture against 
corporations, bar an appeal, if not sued out within that time. Sections 
3485, 3508, forming a part of chap. 1, title 5, part 3, of the Revised 
Code, giving an appeal from any final judgment of the circuit court, 
&e., within two years, apply only to cases as to which a different time 
is not ptescribed, and to the class of appeals provided for in that chap- 
ter.—A. C. & N. Co. v. State, 36. 

Same.—The day on which the judgment was rendered is the time from 
which the ten days must be computed; and the rule is not different, be- 
cause the judgment of dissolution was amended in particulars not 
changing its character, after its rendition.—J/b. 

Appeal ; when barred. —Merely claiming an appeal and executing an appeal 
bond, does not suspend the operation of the statute limiting appeals, 
unless the appeal is prosecuted within the time allowed, by filing the 
transcript or obtaining an order docketing the cause, the appeal is 
barred. —Rhea’s Adm’r v. Rhea’s Heirs, 68. 

When dismissed.—It is the settled practice of this court, that a party who 
coerces or receives payment of a judgment in his favor, cannot maintain 
an appeal from it, save in a few exceptional cases in the probate and 
chancery courts.—Shingler v. Martin, 354. 

Same ; when receipt of costs operates coercing or satisfaction of judgment .— 
Plaintiff in an action at law recovered $5 damages and over S900 costs. 
The clerk issued execution for the whole, and while the sheriff had the 
writ one of plaintiff's attorneys instructed him orally not to collect the 
damages. A levy having been made, defendants paid the execution, 
and one of plaintiff's attorneys received from the sheriff a large part of 
the costs in discharge of witness fees plaintiff had paid his own wit- 
nesses, for which he held their certificates of attendance. Nearly two 
years afterwards plaintiff appealed. 

Held: ‘The costs were as much a part of judgment in favor of plaintiff 
as the damages, greatly exceeding them in amount, and the receipt of 
money collected under the execution in payment of the witness fees was, 
under the circumstances, such an acceptance or coercion of satisfaction 
of the judgment, as would prevent plaintiff from maintaining an appeal 
to reverse it.—Jb. 
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11. Practice on appeal.—Under the statute (§ 3510 R. C.) it is the duty of the 
court, when a case comes before it a second time on appeal, to disregard 
its former ruling if deemed erroneous; and although the statute in terms 
is addressing only to the appellate court, yet, if the lower court departs 
from the former ruling, and this court, on a second appeal, is of opinion 
that the lower court decided correctly, its judgment must be affirmed, 
whether it conforms to or disregards the former decision.— Moulton 
v. Reid, 320. 

12. Assignment of error.--Rulings upon pleading or other matters will not be 
noticed upon appeal, unless brought to the attention of the court by 
proper assignment of error.—EHrwin v. Reese, 589. 

13. Evidence; what not considered. —On appeal from a decree in chancery, this 
court will disregard depositions contained in the record, unless they are 
set down in the note of testimony, as required by the 74th rule of chan- 
cery practice.—Schitfer v. Tarver, 90. 

14. Demurrer, rulings on; when not revised. —Judgment on demurrer, which is 
shown only by the recitals in the bill of exceptions, cannot be revised 
on error.— Hunter v. Wood, 71. 

lo. Charge; presumptions made to uphold.--An affirmative charge, correct as a 
legal proposition under any state of facts that could have existed in the 
case, will be presumed to have been authorized by the evidence, unless 
the contrary affirmatively appears. —Ltiggs v. Fuller, 142. 

16. Refusal of charye ; presumption as to.—lUt charges asked for and refused, 
assert correct legal principles, and are applicable to the evidence, it will 
be presumed to sustain the judgment below, that they were not in writ- 


: ing, unless it affirmatively appears otherwise.— Turlington v. Slaughter, 
195. 
17. When refusal not noticed.—The refusal to give charges requested, presents 


no question for revision on appeal, unless it affirmatively appears that 
they were asked in writing. —J//irsehfelder v. Mitchell, 419. 

Charges given; when presumed correct.— Where it is sought to revise charges 
given by the court of its own motion, all evidence relating to the ques- 
tion raised by the exception must appear in the bill of exceptions; and 
an affirmative charge, correct as a legal proposition under any state of 
facts which could have existed in the case, will be presumed to have 
been authorized by the evidence, unless the contrary affirmatively ap- 
pears. —1b. 

Same.—The bill of exceptions in this case not setting forth all the evi- 
dence, it was held that error was not shown in the charges given mero 
motu by the court below. (Mannine, J., dissenting, held that the charge 
should be construed in connection with the copious and uncontrodicted 
evidence set forth in the bill of exceptions, and thus construed was erro- 
neous, in denying effect to the condition on which appellant’s accept- 
ance of the order sued on was based, and if there was evidence obviating 
this conclusion, it devolved on the judge or counsel for appellee to see 
that it was set forth in the bill of exceptions. ).—Jb. 

20. Same; when presumed to have been rightly given.—Where the defense set up 
was that the cause of action was barred by the statute of Georgia, where 
the cause of action accrued, while the defendant resided there, a charge 
given at plaintiff’s request, that he is entitled to recover, will be upheld, 
although a Georgia statute prescribing a bar was given in evidence, it 
not appearing when the statute was enacted, and there being nothing to 
show that it was not passed after the defendant’s removal from the State, 
or even after the commencement of thesuit. Every legitimate presump- 
tion, not forbidden by the record, must be indulged to uphold the 
judgement of the primary court.—Johnson v. Martin, 271. 

. Amendment; when presumed to be properly made.—W here a cause is submitted 
on ‘bill and answer, and pleadings and proof,” and the only pleading, 
other than the bill and answer, was the demurrer incorporated in the 
answer, the demurrer is included in the submission; and if the decree 
rendered awards full relief to complainant, the demurrer was of necessity 
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overruled. In this state of the record, if the court, at a subsequent 
term, for the purpose of making the record speak the truth, allows an 
amendment so as to show that the cause was “submitted for hearing on 
deraurrer, as well as on bill, answer and proof, and that the demurrer 
was overruled,” and the record does not disclose the evidence upon 
which the amendment was allowed, it must be presumed that there was 
proper and sufficient evidence to authorize it. Whether this be so or 
not, only those prejudiced by the allowance of the amendment can com- 
plain of it— Youngblood v. Youngblood, 486. 

Receiver; appeal from order appointing; what will not be considered-on.—On 
appeal from an order appointing a receiver, the appellate court will not 
inquire whether it appears from the bill that no material defendant re- 
sides in the district where it was filed; the defendants not having an- 
swered, and the bill being amendable in these particulars.—B. I. W. C. 
v. Foster, 622. 

Motion to expunge, when should be made.—A motion to expunge from the 
transcript matter alleged to have been improperly incorporated therein, 
and to disallow the register’s costs for such portion, to meet with a fa- 
vorable consideration, should be promptly made, and not delayed with 
a view of speculating upon the chances of imposing costs upon the ad- 
versary.— Barr v. Collier, 39. 

Same; what should show.—Transcripts being usually made out under the 
supervision of appellant’s counsel, a motion to expunge portions of the 
record and disallow costs for it, should show that the appellant gave 
proper dir ctions about making out the transcript, or endeavored to have 
the objectionable portion omitted.—J/ b. 

Probate Court, decree of, on facts; when disturbed on appeil—The decree of 
the probate court on issues of fact arising on settlement of andministra- 
tions, will not be reversed unless it is manifestly wrong; but where ille- 
gal evidence is admitted, the presumption of injury arises, compelling a 
reversal, unless the remaining evidence is without conflict, and supports 
the judgment.—Hariood v. Harper, 689. 

W hat question cannot be raised on appeal.—Where a defendant, claiming 
that the venue has been transferred to another court, moves to strike the 
case from the docket on that ground, and excepting to the overruling of 
his motion, appears in the court, where the suit was pending when the 
transfer was ordered, and enters upon a trial afterwards had in that court, 
this is a waiver of his objection and prevents his raising it on appeal.— 
Berry v. Nall & Duberry, 446. 

Presumption as to charge being asked in writing.—A charge not asked in 
writing, may be properly refused for that reason; and unless it affirma- 
tively appears that a charge refused was asked in writing, it presents no 
question for revision on appeal. —Hollingsworth v. Chapinan, 7. 

Rulings of primary court; when will not be revised.—The appellate court will 
not revise the rulings of the primary court, excluding evidence, when 
no exception is reserved. — Rhodes v. Lowry, 4. 

Judgment; when reversed for error prejudicial to only one of several defend- 
ants. —A court of law will not split up a single action into two or more, 
leaving one part in one court, and another in another court; hence, on 
reversal for error prejudicial to only one of two defendants who appeal 
trom the judgment of a law court, the appellate court must reverse the 
judgment as to both, and remand the cause.—J/uekabee v. Nelson, 12. 

Petition, defect tn, to which demurrer has been sustained; when will not pre- 
vent reversal.—A detect in a petition, curable by amendment if a special 
demurrer had been sustained to it on that ground, will not authorize 
judgment of aftirmance, where the record discloses that the court erro- 
neously sustained a demurrer to the petition, on another distinct ground, 
fatal to relief in any aspect.—-Smith v. Phillips, 8. 

General exception; when not avuilable.—A general exception to the entire 
charge of the court, containing distinct propositions, can not be sus- 
tained, if the charge is correct in part and erroneous in part.— Murphy 
v. State, 178. 
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32. Substitution, order allowing; when cannot be revised.Where the action of 
the court, in allowing the substitution of a complaint is sought to be re- 
vised, the facts should be made matter of record, and objection made at 
the time the substitution is allowed. An affidavit found in the record, 
not shown to have been brought to the notice of the court, or acted on 
by it, is not sufficient to authorize an appellate court to hold that there 
was a substitution, and the affidavit the only evidence on which it was 
allowed.—Holly v. Flournoy, 99. 


ESTATE OF DECEDENTS. 

1. Sume.—Under the special act authorizing the removal of the administra- 
tion of the estate of Nancy Thompson from the court of probate of Tus- 
caloosa, to that of the court of probate of Greene county, the jurisdic- 
tion of the former court ceased on the final settlement and resignation of 
the administrator, and the jurisdiction of the probate court of Greene 
could be invoked; and properly invoked, its jurisdiction became as full} 
and complete as if the intestate had died in that county and the court 
had originally taken jurisdiction of the cause.— Van Hoose v. Bush, 342. 

2. Title of heir to land sold wer order of probate court; when divested.— Where 
lands are sold under order of the probate court, the title of the heirs is 
not divested, until the court, on report of payment of the purchase 
money, orders a conveyance to the purchaser, and it is duly exe- 
cuted.—1b. 


ESTOPPEL. 

1, Corporate existence; when party not estopped from denying. —One dealing with 
a corporation in matters not falling within the purview of its delegated 
powers, is not thereby estopped from pleading its want of authority, to 
make the contract sought to be enforced against him.—JVarion Savings 
Bank v. Dunkin, 471. 

2. Same; when is estopped.—Where, however, the contract is within the dele- 
gated powers, one who has dealt with it in its corporate character, is in 
general estopped from setting up its want of complete organization, ac- 
cording to the provisions of its charter, to defeat the corporation in the 
enforcement of the contract he has made with it.—JLb. 

3. Same; what not such dealing with corporation as will estop party from selting 
up incomplete organization. —The accommodation drawer of a bill of ex- 
change, which was discounted by a bank, by the acceptor who procured 
it to raise money for his own use in that way—the drawer not being 
aware of this and not being present or participating in the negotiations 
—is not thereby estopped from denying the proper organization of the 
banking corporation, when sued by it on the bill.—Jb. 

4, When tenant estopped to deny landiord’s title—One who has become a 
tenant cannot, when sued for the rent, deny his landlord’s title, unless 
he shows a bona fide eviction under a paramount title, or that landlord’s 
title was extinguished pending the occupancy; and his proof falling short 
of this, evidence of title in another or payment of rent to him, is no de- 
fense to the landlord’s action for rent.—Cracford v. Jones, 459. 

5. Executor, when estopped in assertion of right as such.—-While the legal title 
to personalty is vested in the executor or administrator, he holds it in 
trust; and though, so far as concerns him personally, he may, by acts of 
mal-administration, estop himself in some cases, from asserting his right 
to the property thus mal-administered, the estoppel will not bar the 
claims of the estate.—Ne/son v. Boynton, 368. 

Same. —The rightful executor can not, by mis-pleading, or acquiesence in 
the unfounded claim of another asserting the right to administration 
under a void appointment, change the administration, or confer upon 
angther who is otherwise without right, rights and powers belonging 
only to the lawful executor; nor can he, thereby, estop beneficiaries un- 
der the will from denying the authority of such claimant.—Jb. 

7. Same.—Where one claiming to be the administrator files a bill for fore- 

closure of mortgage belonging to the testator, to which proceeding the 
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rightful executor is made a party, and he puts in issue the complainant’s 
authority, and that is decided against him and a decree is rendered 
granting relief, from which the rightful executor does not appeal, this 
will estop the rightful executor from disputing the right to such fund; 
but the court is not prepared to admit that the estoppel will reach any 
further than the particular claim. —/b. 

8 Guardian; when estopped to deny validity of appointment. —One who has pro- 
cured his own appointment as guardian, and as such received assets of 
the ward and made settlement in the probate court, can not deny the 
rightfulness of his appointment, or set up its invalidity, to defeat pro- 
ceedings to call him to account.—Harbin v. Bell, 389. 


EVIDENCE. 
I. ApMIssIBILITY AND RELEVANCY. 


1. Agent, declarations of ; when adinissible against principal.—Declarations, 
made at the time of seizing property, by one who claimed to act as agent 
for another, are competent evidence against such person, when sued for 
a conversion of the property, if there is evidence tending to establish 
such agency; and the error in admitting such declarations, before the 
proper predicate has been laid, is cured by subsequent proof of his 
agency. —ihodes v. Lowry, 4. 

Same.—Deciarations made by the agent, after the contract was made by 
him, are admissible against his principal, where the agency still con- 
tinued, and the declarations formed part of a conversation between the 
parties, mutually explanatory of the contract just entered into, or 
formed part of the agent’s report to his principal. — Baldwin v. Ashby, 82. 

Declarations by the husband ; when inadmissible.—Declarations by the hus- 
band, in regard to the ownership of property, which he had transferred 
to a trustee for the benefit of his wife, in satisfaction of certain of her 
moneys and property which he had converted, are not admissible evi- 
dence against the trustee, when it is not shown that such declarations 
were made prior to the execution of the deed, under which the trustee 
elaims.— Holly v. Flournoy, 99. 

Mode of dealing ; when proper to prove.—Evidence of a party’s course of 
dealing is always admissible evidence against them, when relevant to 
any fact to be ascertained by the jury—e. gy. it may be shown in an ac- 
tion against a carrier, for failure to deliver goods, for which it produces 
the consignee’s receipt, that its course of dealing was to demand pay- 
ment of freight, and a receipt for the goods, before delivering them. 
Williams » M.& GR. BR. Co. 

5, Payment of note; whal admissible to show.—An executor’s deed reciting a 
sale of his testator’s land, under an order of the probate court, on a 
credit, and that the conveyance to the purchaser was afterwards made 
under the order of that court, although it does not acknowledge pay- 
ment, has a tendency, however slight it may be, to show payment of the 
purchase money, and is admissible evidence on an issue as to such pay- 
ment.—/larwood v. Harper, 659. 

Same; what admissible. —Evidence of the husband of a surety upon a note 
executed by her mother to her son, in payment of lands sold by him as 
executor, to the effect that witness had not been notitied of the existence 
of the note during the life of the principal, 1s not admissible evidence 
to show that the note had been paid: especially when there was no in- 
ability of the principal to pay, and the son, with whom she lived on in- 
timate and confidential relations, looked to her alone for payment.—Jb. 

7. Instrument ; when not inadmissible for want of revenue stamp.—An instrument 
required to be stamped under the internal revenue law of the United 
States, can not be rejected as evidence, merely because it is not 
stamped; it must be shown that the omission to stamp was designed to 
avoid payment of the stamp tax.—Berry v. Ducberry & Nall, 446. 

Sume.—Where an instrument was executed at a time when there was no 
internal revenue collection office in the district where it was made, a 
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EVIDENCE-—-Continued. ApMisstpruity AND ReLEvaney--Continued. 
party to the contract, under the laws of the United States, was author- 
ized to affix the proper stamps at any time before the first day of Janu- 
ary, 1867.-—Jb. 

Price of cotton ; what competent evidence of.—Proot of what cotton sold for 
at certain dates in a city, which was the market town of the locality 
where the cotton was to be delivered, and some thirty miles distant 
from it, together with proof as to the cost of hauling from that place to 
such market, is competent evidence to show what its value was at the 
same tiae in such locality.—-/). 

Guardian ad litem; effect of admissions by.—In a suit against an infant 
heir to enforce a vendor's lien on lands descended to him, an admission 
by the guardian ad litem of the execution or consideration of the notes, 
the basis of suit, is not binding on or evidence against him, and does 
not relieve the complainant from proving his whole case.—Matthews v. 

Dowling, 202. 

Admissions by personal representative of prineipal ; effect of on rights of surety. 
No such relation or privity exists between the surety and the personal 
representative of the principal, as makes the admissions of the latter, or 
his recognition of the administration as a subsisting trust, binding upon 
or evidence against the surety.— Harrison v. Heflin, 553. 

12. Record from sister State ; when inadmissible—A record of judicial pro- 
ceedings had in a sister State, not certified by the judge of the court in 
which the proceedings were had, in conformity to the act of congress, 
is not properly authenticated, and is inadmissible as evidence in the 
courts of this State.—Holly v, Flournoy, 99. 

Void contract ; for what admissible—A contract of renting, though de- 
prived of all force as a lease, because obnoxious to the statute of frauds, 
is admissible to show the character of the defendant’s occupation and 
the amount agreed to be paid for rent.—Cravford v. Jones, 459. 
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II. Parou AnD WRITTEN. 
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Consideration of note variant from that expressed in it.—In an action on a 
promissory note which expresses that it was given for certain described 
lands, it is not permissible to show by parol that the note was given 
upon an entirely different consideration—e. g., as in payment: of a debt. 
Adams v. Thomas, 175. 

15. Written contract; how can not be varied.—The legal effect ot a written con- 

tract for payment of money, which is plain and unambiguous, can not 

be varied by parol proof of an agreement that it should be discharged 
in some other way; and in the absence of mistake, fraud and the like, 

the rule is the same in equity as at law.—Lari v. Clark, 490. 


Ill, Jupicran KNowLEDGE. 


16. Municipal ordinances ; not judicially noticed.—State courts will not take 
judicial notice of the by-laws or ordinances of municipal corporations. 
Furhman v. Mayor, 263. 

IV. Ossections to EvipENce, 
17. Objection to evidence; what waiver of.—An objection to evidence on certain 


specified grounds, is an implied waiver of other objections.— Crawford 
v. Jones, 459. 


EXECUTION, 

1. Sale of decedent’s land; when valid.—A sale of lands of a judgment debtor, 
made under an dlias pluries execution issuing after his death, in contin- 
uance of a lien created during his life, is valid without any revivor 
against the heirs.—Clark v. Kirksey, 219. 

2. Same; remedy, when heirs are injured by.—The heirs to whom the land de- 
scends in such case, take it encumbered with the lien. If they can show 
that the execution has been satisfied, or that from any cause the lien is 
lost, or should not be enforced, supersedeas affords them an ample rem- 
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EXECUTION— Continued. 
edy. The present statute only requires them to be the actors in show- 
ing cause against the lien, instead of being proceeded against by scire 
facias, as under the former statutes.——Lb, 

3. Lien of execution; how lost.-—-Where the plaintiff, on valuable considera- 
tion, causes his execution in the hands of the sheriff to be held up for a 
specitied time, he will be postponed to the lien of a mortgage attaching 
in the interval of such suspension.—Burnkam & Co. v. Martin et 
als., 189. 


EXECUTORS AND ADMINISTRATORS. 

1. Administrator or executor ; litle of, to personal assets of deceased.—The ex- 
ecutor or administrator has the full legal title to the personal assets of 
the deceased, including choses in action, and, except so fur as restrained 
by statute, has the power of disposition over them.—Van loose v. 
Bush, 342. 

2. Same.—He may not only give acquittances, but may compromise, trans- 
ter, or assign such assets; and, although if he does so improperly, he is 
answerable as for a devastavit, the rights of those dealing with him, to 
whom no fraud or bad faith is imputable, will not be atfected or im- 
paired thereby.—Jh. 

Same; what necessary to show concurrence in devastavit.—Although an ex- 
ecutor or administrator acts in bad faith, mere knowledge that he is 
dealing with trust assets, raises no presumption, or casts any suspicion 
against his disposition of them to those dealing with him within the 
line of his authority and duty; before they can be charged with concur- 
rence or participation in his devastavit, they must have knowledge of his 
want of good faith, and must intend, or be reckless of the consequent 
injury to the cestui que trust—Ib. 

Power to sell testator’s lands ; when implied.—It is not essential to the cre- 
ation of a power in the executor, to sell his testator’s lands, that such 
power be expressly given to the executor in formal words; if it be ap- 
parent that such was the testator’s intention, to enable him to execute 
the trusts of the will, the power will be implied.— Blount v. Moore, 360. 

5. Same.—A general direction in the will that the testator’s real and per- 

sonal estate be sold, without saying by whom, and a devise and bequest 

of a money legacy to a brother and nephew, the remainder of the pro- 
ceeds to go to his wife, necessarily confers on the executor power to 
make the sale.—J/b. 

6. Right of, to retain for deit barred by statute. —An executor or administrator 
may retain, out of personal assets, for a just debt due himself, though it 
be barred: but he cannot revive a debt already barred, or retain for it, 
so as to affect the devise or descent of real estate.—MHurwood v. Har- 
per, 659. 

7. Same; when becomes orener of debt due estate.—Where an executor or ad- 
ministrator, failing to collect a note due the estate, is charged with the 
amount on final settlement of the administration, the note is not there- 
by extinguished, but becomes his individual property. —/b. 

Same.—Where a note due an estate is thus acquired by the executor, and 
he seeks to retain for it on his administration of the estate of the maker 
of the note, legatees of the latter cannot raise any question as to the 
distribution of the amount on the settlement of the first estate, or assail 
the correctness of a decree then rendered ascertaining 2 balance in his 
favor.—/hb, 

9. Special adininistrator ; what bill may maintain. —A special administrator, 
appointed under the provisions of sections 1994 and 1905 of the Re- 
vised Code, may file a bill to have a receiver appointed over property, in 
which his intestate was interested, when necessary to preserve the prop- 
erty, or to prevent its removal beyond his reach.—B. [ W. (o. v. 
Fister, 622. 

10. What terminates authority of.—The regular appointment of an administra- 

tor in chief terminates the authority of special administrator, unless the 
latter contests it, and perfects and obtains an appeal under section 2015 
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of the Revised Code, when the grant of letters is stayed until theap- 
peal is disposed of.—Jb. 

Appeal from order appointing administrator in chief; bond required.—The 
statute not prescribing the amount of bond to be given where an appeal 
is taken from an order appointing an administrator in chief, it is the 
duty of the judge of probate to exact ample bond on behalf of the 
party appealing, to indemnify those interested in the estate against loss, 
which may be sustained by continuing the special administrator in of- 
fice.—Ib. 

Revised Code, § 2005 of ; to whom applies. —An executor who has been ex- 
empted, by the will, from giving bond, may be required to give one, on 
proper application by a creditor. The words, ‘‘or other person inter- 
ested in the estate,” used in section 2005 of the Revised Code, are 
meaningless, unless they apply to creditors.—Smith v. Phillips, 8. 

Same; proceedings under.-—A creditor's petition, under this statute, should 
not be entertained, unless it sets forth the debt with the precision and 
accuracy essential in a declaration at law against the personal represent- 
ative, and no controversy as to the existence of the debt should be al- 
Jowed, beyond what is necessary to establish its prima facie valid- 
ity.—Tb. 

Administrator ; consent of, for what ineffectual.—The consent of an admin- 
istrator to a decree of recision, in a suit against him and the heirs of 
his intestate, to rescind a purchase of land by the intestate, can not di- 
vest the interest of the heirs.— Matthews v. Dowling and Wife, 202. 

Same; what bill can not maintain. —A bill filed by an administrator, to 
avoid a voluntary conveyance made by the intestate, because of preju- 
dice to creditors whose debts existed when it was made, is without 
equity. Such a deed is valid as to the parties to it; and the adminis- 
trator succeeds only to such rights as his intestate had.—Davis v. Swan- 
son, 377. 

Executor ; what properly chargeable with.—An executor is properly charged 
with the rental value of Jands, which he failed to rent when he ought to 
have done so.—James v. Faulk, 185. 

Same.—If an executor making a sale of lands under order of the probate 
court, fails to take two sureties for the purchase money as required by 
law, the fact that his report to the court showed this, and the court con- 
firmed the sale, does not relieve him of liability for the purchase money, 
resulting from his failure to comply with the law.—1b. 

Surety of administrator ; when concluded by decree on settlement of adminis- 
tration of his principal. —A decree of the probate court, in favor of an ad- 
ministrator de bonis non, who was surety of the administrator in chief, 
rendered on a settlement of the administration of the first intestate’s es- 
tate, had between the administrator de bonis non and the personal repre- 
sentative of administrator in chief, who had died without making any 
settlement,—is conclusive, in the absence of frand, upon the adminis- 
trator de bonis non creditors and distributees, as to the liability of the 
administrator in chief, and conclusive also on the surety, he being an 
actor and party to the proceeding; and the right to demand, and the 
duty to pay, co-existing in him, the law presumes, as regards creditors 
and distributees, that the decree has been paid; and, at their instance, 
he is properly charged with the amount of the decree, on his final set- 
tlement of the admuinistration.—Seawell v. Buckley, 592. 

See Esrorpet, 5, 8 ; JUDGMENT, 1. 


EXECUTORY DEVISE. See Wis, 3. 


EXEMPTION. 
1. Exemptions given by § 2061, R. C.—Section 2061 of the Revised Code, 


which exempts from payment of debts, in favor of the widow and chil- 

dren, five hundred dollar’s worth of the decedent’s lands, when it ean be 

set apart, or otherwise, that amount in money from the proceeds of a 
(47) 
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2. 


sale, confers on them no right te the use and occupation of any particti- 
lar quantity or parcel of land, but gives them a mere right, by propery 
judicial proceedings, to clothe themselves with title to the prescribed 
quantity of land. Until this is done, they are not owners of the land, 
and cannot mintain assumpsit for use and occupation prior to its being 
set. apart for them.— McCuan v. Tanner, 84. 

Exemption in favor of distributees; when may hold in preference to creditor of 
intestate. —A ward whose guardian was indebted on tina} settlement, may 
after the return of ‘no property” as to him, maintain a bill against the 
administrators and distributees of a deceased surety of the guardian, to 
subject to the satisfaction of the decree, money yemaining in the hancs 
of the administrator, derived from a sale of the surety’s property, for 
which judgments had been rendered against him on tinal settlement in 
favor of the distributees;.and it is not ground ef demurrer that com- 
plainant did not pray an injenction to prevent the money being paid 
over, or proceed as in the case of equitable attachments. Where, im 
such a case, the property of the surety was all sold (without making any 
reservation or exemption to the extent allowed by law), and converted 
into money, the equity of the minor distributees to the money, to the 
extent which the statute allowed an allotment in money in Hen of spe- 
eific exemptions, is equa} to that of a creditor of the intestate, and 
having a legal advantage, a court of equity will not allow their rights to 
be disturbed, except as to the surplus remaining after deducting the 
amount allowed in lieu of exemptions. — Anderson v. Thomas, 104. 

Constitntionat exemptions. —The provisions of the constitution of 1868, ex- 
empting property from liability for the payment of debts, are entirely 
perspective in their operation.— Ala. Conference v. Vaughan, 443. 

Saume.—The right of exemption, against process for the collection of debt 
contracted prior to 1868, is governed by the law in fosce when the debt 
was contracted. — Sh. 

Same.—Prior to the Constitution of 1868 the exemptions were purely of 
statutory origin, extending only to heads of families resident with them 
in this State; hence, a claim of exemption against process issued for the 
collection of a debt contracted prior to 1868, which fails to show that 
the debtor was head of a family resident here, is fatally defeetive.-—/b. 

Same; what does not destroy right to.—These statutes were intended for the 
protection and maintenance of the family, rather than for the benetit of 
the debtor, and the fact that he may have obtained an exemption of 
property, which was consumed in support of the family, or eonverted 
into other property, or wasted, does not lessen the necessity and duty of 
maintaining the family, or debar the debtor (if the facts then existing 
authorize it)from chiming a subsequent exemption, against process is- 
sued for the collection of the same debt.— Lb. 





FALSE IMPRISONMENT. See Action, 7-9. 


FERTILIZERS. 


1. “Act oho ebi acne ana imposition,” &e., construed. —The statute to pro- 
a 


tect planters trom imposition in the sale of fertilizers, approved March 
8th, 1871, exacts an actual inspection, stamping and certifying by a 
proper officer, before a sale of guano ean be made. The fact that the 
owner, before sale, procured the stb-inspector to visit the warehonse 
where the guano was deposited, gave him samples, and urged him to in- 
spect, stamp, and certify the guano according to law, will not relieve a 
sale from the operation of the statute, if mo inspection be in fact made. 
Woods & Co. v. Armstrong, 459. 


FRAUDS, STATUTE OF. 
1. Contract; what not within statute of frauds.—-A contract by which a creditor 


receives from his debtor control of a plantation he is cultivating, and 
sells the crops when grown in payment of the debt, upon agreeing to 
assume all the debtor’s contracts for the cultivation of the plantation, 
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FRAUDS, STATUTE OF— Continued. 
need not be in writing, and is not within the statute of frauds; and any 
person having a‘contract with the debtor, which the creditor promised 
to carry out, may maintain an action against the creditor in his own 
name tor a breach of the promise, although the consideration did not 
move from him.— Burkham v. Mastin, 122. 
See FrauDULENT CONVEYANCES, 1 


See EvmeEnce, 13. 


FRAUDULENT CONVEYANCES. 

1. Promise; what valid.—An insolvent debtor, A, offered to surrender his as- 
sets to creditors, to obtain a discharge. Afterwards M and other of the 
creditors met together and agreed in writing among theinselves to accept 
from M, who was one of the largest creditors, fifty cents on the dollar 
and release A. This agreement was submitted by M to all other credi- 
tors, who joined in it, except C, who refused to join in it. Afterwards 
A made a conveyance of his entire estate to M, upon conditions set forth 
in the agreement among creditors (which are recited and assented to by 
him in the conveyance). C obtained judgment against A, and garnished 
M to answer what he was indebted to A. On the trial, M having denied 
indebtness, C offered oral proof that at the time A made the conveyance, 
and as part of the consideration, M promised to pay C’s debt in full, 
and but for this promise A would not have executed the conveyance. 
The promise not being shown by the written agreement between the 
creditors or by the conveyance, the court rejected it. Held: 

Ist. The promise is valid and supported by a sufficient consideration, 
and if the creditor elected to accept it, he could maintain an action upon 
it in his own name, and if he repudiated it, the promisee may maintain * 
an action of indebitatus assumpsit on it. 

2d. The election of the creditor not to accept the promise is made, 
when with a full knowledge of it, he resorts to and enforces his remedies 
against the debtor. 

3d. The oral proof only shows an additional consideration, to that 
expressed in the deed and not inconsistent with it, and does not vary the 
nature or legal effect of the deed, or enlarge its operation, or change the 
relation of the parties to it. 

Ath. The agreement and conveyance, strictly speaking, do not con- 
stitute a composition, but a sale and transfer by the debtor of his prop- 
erty in consideration that the creditor, to whom the conveyance was 
made, would release him from all his debts and pay a certain per cent. 
of his liabilities. The agreement was not between the debtor and all 
his creditors, and he was not a party to the ayreement among the credi- 
tors, and no benefit accrued to him from the promise to pay which could 
prejudice the creditors. Hence, the conveyance is not subject to the 
rule that where a debtor in embarrassed circumstances makes an agree- 
ment with creditors to pay a certain proportion of their claims, and 
privately agrees to give better or other security to others, the conveyance 
is void. — Henry v. Murphy, 246. 

2. Garnishee; when may avail himself of rights which the debtor could not exer- 
cise.—Although a conveyance entered into, to hinder, delay or defraud 
creditors, is not void between the parties to it, and the garnishing cred- 
itor can in general avail himself only of the legal rights of the debtor 
against the garnishee, there is an exception where the garnishee holds 
effects of the debtor under a fraudulent conveyance. In such a case, 
although the conveyance is valid between the parties to it, the garnish- 
ing creditor may set up its invalidity. —/b. 

3. Fraud ; of what creditor can avail, when attacking conveyance by debtor.—The 
fraud of which a creditor can avail himself, when assailing a conveyance 
or transfer by his debtor, must be actual, not constructive fraud on the 
debtor, which could be asserted by him as a ground of equitable relief 
aginst it.—Jb. 

4. Same.—The fraud which the creditor may set up at law is actual fraud 
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FRAUDULENT CONVEYANCES-— Continued. 

against creditors, denounced by sections 1861, 1865 and 1866 of the fte- 
cised Code. If the conveyance was not intended to hinder, delay or de- 
fraud creditors of the grantor, and made in good faith on valuable con- 
sideration, and not offensive to the foregoing sections of the Revised 
Code, an attaching creditor cannot assail it, becanse the grantee induced 
the grantor to enter into it by fraudulent representations which he did 
not keep, and did not intend to keep when he made them.—J). 

5. Fraud; what facts not eonelusive proof of,---Contracts by which a father, 
largely indebted, and who soon after becomes insolvent, parts with very 
yalnable interests to his son, at or before the latter attains to lawful age, 
should at least invite the watchful scrutiny of courts. ‘They are not 
necessarily fraudulent, and may be explained consistently with fair deal- 
ing and good faith.— Bernard v. Davis, 565. 


GARNISHMENT. 

1. Garnishiment ; upon what operates. —In the absence of fraud, # garnishment 
operates only on the legal rights of the defendant in judgment or attach- 
ment; if a demand due or owing the defendant is sought to be subjected, 
it must be of sucha character that he could have maintained debt, or in- 
debitatus assumpsit on it.—Henry v. Murphy, 246. 

See FraupuLent CONVEYANCES, 2, 3. 


‘GUARDIAN AND WARD. 

1. Guardian and ward ; presumptions as to transactions between, shortly after 
termination of relation.—It is neither desirable nor possible to define par- 
ticularly, what evidence will remove the unfavorable presumption in- 
dulged by the courts against transactions between guardian and ward, 
during the existence of the relation or shortly after its termination, 
whereby the one derives benefit and the other suffers injury. Much de- 
pends on the facts and circumstances attending each case, and in gene- 
ral it may be said that the court must be satisfied that there is an ab- 
sence of any infinence springing out of the relation, and of any violation 
of duty by the guardian—the act must proceed from the volition of the 
ward, and he must have full knowledge of its effect. —Ferquson v. Low- 
ery, 510. 

2 Same; gifts and release.—There is no distinction in this respect between 
a release given by a ward sui juris, and gifts or conveyances to a guard- 
ian. When the release 1s purely voluntary, or its consideration grossly 
inadequate, as compared with the ability discharged, its validity must 
depend upon the same principles en which gifts or conveyances to the 
guardian depend.—Ib. 

3. Guardian, final settlement of ; when cannot be set aside.—A ward, who, in 
1262, atter she became of age, or shortly before, was induced, without 
any fraud or misrepresentation, to accept payment of the amount Gue on 
the guardian’s final settlement in Confederate currency, and for nine 
years thereafter, while under no disability or influence, retained the 
money. withont any objection, cannot afterwards maintaim a bill to set 
aside the setttement, on the ground that undue influcnee, exercised over 
her by the guardian, who was a kinsman, induced the acceptance of that 
currency. —Tfester vy. Wilkins, 44. 

4, Release; when not set aside. —A release from the ward, even if fraud, actual 
or constructive, can be imputed to the guardian obtaining it, will not be 
set aside, if incapable of legal injury to the ward.— Ferguson v. Low- 
ery, O10. 

5. Settlements; when not disturbed.—This eourt, while not relaxing the princi- 
ples requiring courts to look with jealousy and suspicion on transactions 
between persons standing in a confidential relation, by which the per- 
son in whom confidence is reposed, obtains a benefit, to the detriment 
of the other, declares that sound policy and a due regard for the repose 
of society alike demand that the courts, in the absence of all traces of 
actual fraud, should be slow to disturb settlements voluntarily made, 
without litigation, by parties standing in confidential relations, to ad- 
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GUARDIAN AND WARD— Continued. 
just controversies growing out of transactions during the late war..—Jb. 

6. Settlement ; what void.—An ex-parte settlement of a guardian in the probate 
court, made without a previous filing of accounts and vouchers, without 
notice, without auditing and allowance, or any other action by the court 
than administering an oath to the guardian as to their correctness, is 
wholly void as a final settlement.—Gravett v. Malone, 19. 

7. Guardian; when entitled to credit for article not paid for,—The ward, or his 
representative, cannot defeat a credit in favor of the guardian, for the 
value of a horse furnished the ward (the charge being otherwise proper), 
because the guardian, who gave his own individual note for the price, 
had not paid it; as between the ward and the seller the debt is paid.— 
Harbin v. Bell, 389. 


HUSBAND AND WIFE. 

1. Merital rights of husband; by what not affected.—The common jaw marital 
right of the husband, to reduce to possession the wife’s personalty and 
choses in action, attached before the passage of the‘statutes creating the 
wife’s statutory separate estate, is not affected or divested by them; and 
if he afterwards reduces such property to possession, it becomes his 
own. — Shaeffer v. Sheppard, 244. 

2. Statutory separate estate; what does not constilute.—The income derived 
from keeping a boarding house, the home of the family, carried on in 
the name of the husband, and rented and paid for by him—the accounts 
for board being made out and collected in his name—is the husband's 
property, and not that of the wife, although she devotes her time and 
industry to the keeping of the house, and to the comfort and accommo- 
dation of those patronizing it.—J/b. 

What right surviving husband lakes tu —Under the provisions of section 
2379 of the Revised Code, on the death of the wife intestate, the sur- 
viving husband takes absolutely, for his own use, for life, the rents and 
profits of realty which was of the wife’s statutory estate, freed from any 
trust; and upon bankruptcy, his interest, amounting to a life, passes to 
his assignee. — Conoly v. Gayle, 269. 

4. Transfer of husband, when takes subject to equity of wife.—-Where the hus- 
band invests the corpus of the wife’s statutory estate in the purchase of 
property, taking the title in his own name, the wife has the equity of 
every other cestui que trust to pursue the funds, and either take the prop- 
erty or charge with it the payment of the mony used in the purchase. 
This is a mere equitable right, and until it is asserted, the legil title re- 
mains in the husband, who may transfer it, and his transferee, if nota 
bona fide purchaser, takes it subject to the wife’s equity.—J/lolly v. Flour- 
noy, 99. 

. Matule requiring wife to sue alone; what not applicable to.—The statute re- 
guiring the wife to sue alone at law, where the suit relates to the corpus 
of her statutory estate, has no application to the equities of the wife, nor 
to a separate estate created by deed.—Jb. 

. Earnings of wife; right of husband to; how affected by statutes creating the 
wife's statutory estate.—The statutes creating the statutory cstate of the 
wife, have not changed the common law rule, which made the wife’s sav- 
ing the absolute property of the husband.— Carleton v. Rivers, 467. 

Same; what not sufficient to show gift of, to wife. —Where the husband’s pur- 
suits kept him from home during the greater part of several years, during 
which time the management of the domestic affairs, including the super- 
vision of the farm on which they resided, devolved on the wite, and she, 
by prudence and economy, derived profits from cultivating the farm, 
from which were realized money, the husband afterwards spent in pay- 
ing a debt for lands purchased by him,—this is not sufficient to show a 
gift of such earnings to the wife, or that she had a separate estate in 
them.—T). 

8. Same.—The fact that the husband was present at the execution of a note, 

given for rent of lands of the wife’s statutory estate, and directed it to 
be made payable to the wife, without more, is not sufficient to show a 
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HUSBAND AND WIFE— Continued. 
gift to the wife, and thereby defeat a right of action in him alone.— 
Hollifleld v. Wilkinson, 275. 

9. Statutory separate estate ; what not part of, If a husband, with means con- 
stituting his wife’s separate estate, carries on a store in her name, and 
for her benefit, and afterwards buys other goods on her credit (which 
are not paid for, and for which the creditor holds only an account 
against the wife), to be used in the business, and places them on sale in 
the store, —they do not thereby become part of her statutory separate 
estate.— Wilder & Co. v. Abernethy, 644. 


IMPEACHMENT. See Censtitutionat Law, 8-13. 


INEBRIATE’S ESTATE. 

1. Inebriate’s estate ; sections 2889-92 R. C. in relation to, construed.—An in- 
ebriate, removed by a court of chancery from the management of his 
estate (under the provisions of the Revised Code, sections 2589-92), to 
prevent his wasting it, and thereby bringing his family to want, cannot 
thereafter create any debt which will constitute a charge against the es- 
tate, thus in the custody of the court. The court has no power, on 
petition of a creditor, to order a sale of real estate thus in its custody, 
and the statute confers no authority upon the trustees to sell for that 
purpose. —-Er parte Dowe, 258. 

2. Debt created by inebriate ; when may be allowed. —A debt contracted by the 
inebriate and his wife, atter the appointment of a trustee, for the educa- 
tion of a son, suitable to his fortune and degree in life, may be allowed 
by the court, and ordered paid by the trustees out of the income; and 
when thus allowed, the amounts and times of payment should not be 
left to the discretion of the trustee, but the court, with the aid of the 
master, should ascertain the condition of the estate, and the needs of 
the family, and then direct the times and modes of payment, so as to 
discharge the debt gradually out of the income, without unduly inter- 
fering with the maintenance of the family. —Jb. 


INJUNCTION. See CHanceny. * 


INTEREST. 

1, Interest on interest.—As a mere incident, interest on interest is not allowed, 
but a promise to pay it is not illegal or without consideration; and the 
weight of authority is, perhaps, in favor of the validity of the promise, 
at law, whether made at or subsequent to the original contract.—Paull- 
ing v. Creagh, 646. 

2. Interest on note payable on demand.—Interest on a note payable on demand, 
runs only from demand or suit brought. —/Hunter v. Wood, 71. 


See CHANCERY. 


JUDGMENT. 

1. Judgment ; when not void.—Where an administrator is removed pending 
suit, and this is not brought to the attention of the court, a judgment 
in his favor, though rendered after his removal, is not void.— Ke parte 
Jones, 108 

2. ‘ Judgment,” meaning of, as used in section 44 of revenue law.—The word 
‘sudgment,” as used in section 44 of the revenue law of 1868, with ref- 
erence to the tax collector’s bond operating as a lien, for any “judgment 
which may be rendered against him in an official capacity,” &c., in- 
cludes any judgment rendered against him as an individual for an 
official delinquency, whether it be a judgment in a court of law or the 
decree of a court of equity. —Dallas County v. Timberlake, 404. 


LANDLORD AND TENANT. ‘ 
1. Rent, lien for ; to what attaches.—If there be separate contracts of renting 
of separate parcels of lands by the owner to the same tenant, the land- 
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LANDLORD AND 'TENANT— Continued. 


2. 


5. 


1. 


2. 


3. 





jord has a lien on the crop grown on each of the parcels of land, only 
for the rent of such parcel.— Nelson v. Webb, 436. 

Same; remedy by attachment for rent.—Attachment for rent cannot be 
maintained unless the relation of landlord and tenant exists; but where 
the contract of renting is obnoxious to the statute of frauds, and the 
tenant hes entered and occupied the premises, such a contract, followed 
by use and occupation under it, creates the relation of landlord and ten- 
ant between them.— /b. 

Luudlord and tenant ; what creates relation of.—Though a contract of rent- 
ing be void as such, under the statute of fraud, yet if the tenant enters 
and occupies under it, the relation of landlord and tenant is thereby 
created, and the former may recover of the latter the value of the rent, 
in an action for use and occupation. —Craeford v. Jones. 459. 


. Same; when tenant estopped to deny landlord’s title. —One who has thus be- 


come a tenant cannot, when sued for the rent, deny his landlord’s title, 
unless he shows a bona fide eviction under a paramount title, or that 
landlord’s title was extinguished pending the occupancy; and his proof 
falling short of this, evidence of title in another or payment of rent to 
him, is no defense to the landlord’s action for rent.—Jb. 

Tenaits of purchaser at sheriff's sale; when may be ousted.—Tenants hold- 
ing under a purchaser of land at sheriff’s sale, may be ousted by one 
who redeems, under the statute, from the landlord, although the lease 
by its terms extends beyond that time. The estate of the landlord, 
though absolute until redemption, is destroyed thereby, and with it fall 
the lease and other mere dependencies or incidents.—Morris v. Beebe 
& Henshaw, 301. 


LIEN. See Cuancery, 15. See Execution, 3. See LANnpLoRD AND TENANT, 1. 


LIFE INSURANCE. 


Policy of life assurance ; construed.—A policy of life assurance, which 
covenants to pay the sum ipsured to the wife of the assured, if she sur- 
vives him, or in event he survive her, to her children. is a contract 
creating only legal obligations and rights; and upon the happening of 
the contingency on which it is payable to the children, vests in them a 
joint legal interest ; and, being a contract for the payment of money, 
the personal representative of a beneficiary succeeds, on his death, to 
his rights, and must join with the survivors in any action at law for the 
recovery of the sum assured, which furnishes a complete and adequate 
remedy for the enforcement of the contract, and the determination of 
the rights of the parties. —Conlinental Ins. Uo. v. Webb, 688. 

Policy of life insurance ; what law governs as to validity and construction 
of.—A policy of insurance issued by a New York corporation, providing 
that it shall not take effect until countersigned by the company’s agent 
here, must be governed, as to its validity and construction, by the laws 
of this State; and where such a policy covenants to pay the sum insured 
to the wife of the assured, if she survived him, or, in’ event he survived 
her, to her children, &c., ‘“‘in conformity with the statute in such case 
made und provided,” the construction of our statute on that subject 
must govern in determining what persons come within the designation 
“children.”—/). 

Statutes authorizing insurance of husband's life for wife, &c., and policy con- 
forming to statute; construed.—A policy of assurance on the life of the 
husband recited that it was issued in consideration of certain represen- 
tations, and a cash premium paid by the wife, and certain premiums to 
be paid thereafter, in consideration whereof the company insured the 
life of the husband, ‘‘for the sole use of the wife,” in a certain sum; and 
covenanted to pay, or cause to be paid, the sum insured to the wife, 
“for her sole use, in conformity with the statute in such case made and 
provided,” . . . . ‘and in event of the death of the wife before 
the decease of the husband, the amount of said insurance shall be pay- 
able to her children foy their use, or to their guardian, if under age,” 
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LIFE INSURANCE—Continued, 


&e. This policy was issued in another State, but did not become ef- 
fective until delivered here. The wife died before her husband. Some 
of their children, living at the date of the delivery of the policy, sur- 
vived both parents, and others died before either parent. There also 
survived both husband and wife, grand children whose parents died be- 
fore the delivery of the policy. eld, 1. The wife’s right was dependent 
on her surviving the husband, and on her death prior to his, and upon 
the happening ot the contingency on which the policy was payable, her 
rights, and the covenants to’ pay the insurance money, vested in the 
children. 2. The children to whom the covenants in the policy extend, 
are children living at the death of both father and mother—children to 
whom the duty of maintenance extends if they are in minority; no 
other persons are within the words and spirit of the statute, or included 
in the covenants of a policy which conforms to it. 3. Whether children 
dying after the mother, and before the father, would take under the 
covenants, is not decided.—Tb. 


LIMITATIONS, STATUTE OF. 


1. 


bo 


3. 


Y 


6 


Limitations to proceedings against administrator and sureties by heirs and 
legatees, prior to Code of 1852.-—Prior to the Code of 1852, there was no 
statute of limitations operating on a demand of distributees and legatees 
against an administrator and sureties upon his official bond; and causes 
of action accruing prior to its adoption, were not affected by its pro- 
visions, but remained subject to former statutes.—Harrison et al. v. 
Heflin, 533. 

Same.—It, however, a legatee or distributee failed for twenty years, after 
proceedings could have been instituted in the probate court, to compel 
a settlement of the administration and distribution of assets, and there 
was no recognition or admission, within that period, of the administra- 
tion as a continuing. subsisting and undischarged trust, a presumption 
of settlement arose, operating as a positive bar to such proceedings; and 
if resort was had to equity, the presumption was of equal force, and the 
rules of that court against stale demands were also applied .-—Lb. 

Same; from what time bar eomputed.—Proceedings by the administrator in 
the probate court, in the legal and regular course of a pending admin- 
istration, are a recognition of it asa continuing and subsisting trust, 
and binding on the surety, preventing any bar attaching from the 
lapse of time; but the death of the administrator is a termination of the 
administration and its trusts, and from that period of time commenced 
operating as a bar to any proceedings by distributees against the sure- 
ty. —Ib. 

Presumption of settlement after lapse of twenty years.—After the lapse of 
twenty years a claim of distributees against a surety upon an adminis- 
tration bond, in the absence of all recognition or admission of it as a 
subsisting claim, during that period, is conclusively presumed to have 
been settled or discharged.—/b. 

Same; what period not excluded in computing time. -—The period between the 
1ith day of January, 1861, and the 21st day of September, 1865, during 
which the statutes of limitation were suspended, can not be excluded in 
computing the twenty years, from the Japse of which, in the absence of 
other evidence, arises the presumption of payment and satisfaction of a 
demand upon a bond.--1b. 

Statute of limitations ; what removes bar of.—Prior to the Code, a partial 
payment made before the bar of the statute of limitations was perfect, 
would, prevent its running, and would remove the bar, if complete; but 
since the Code, a partial payment will not remove the bar after it has 
attached. — Harwood v. Harper, 659. 

Adverse possessions ; what indispensable to.—Continuity is an indispensa- 
ble element of adverse possession, If several persons enter at different 
times, between whom there is no privity of estate, the several posses- 
sions can not be tacked so as to make a continuity of possessions on 
which the statute of limitations will operate; otherwise, where there is 
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LIMITATIONS, STATUTE OF— Continued. 
such privity of estate, as the possession of landlord and tenant, vendor 
and vendee, ancestor and heir.—Riggs v. Fuller, 142. 
8. Revised Code, § 2910; consttued.—Under the provisions of the Revised 
Code (§ 2910), the operation of the statute is not suspended during the 
{ continuance of the disabilities therein enumerated, Where disabilities 
occur and continue with the right during the whole time necessary to 
constitute the bar, the whole additional period allowed by the statute, 
after the removal of the disability, must elapse before the bar is com- 
plete ; but where any portion of such additional period elapses during 
the time constituting the bar, it must be deducted from the time allowed 
for bringing suit, after the removal of the disability.—Jb. 


MANDAMUS. 

1. Mandamus ; when will not issue.—Although a party may have a clear legal 
right to the issuance of the writ of mandamus, there are cases in which 
it will be denied; as where it will in a collateral manner decide ques- 
tions of importance between persons not parties to the proceeding, who 
have had no notice or opportunity to interpose their defenses, and the 
enforcement of the writ will entail great hardship and difficulties upon 
them.— Ex paité Du Bose, 278. 

Mandamus ; when proper remedy.—While mandamus will not be awarded 
to test a disputed title to office, it is the proper remedy, w hen the right- 
ful incumbent is wrongfully removed or suspended, to compel his res- 
toration.— Ex parte Wiley, 226. 

3. Same; what not cause for.—Where it appears that the removal or suspen- 
sion is merely irregular, legal cause for it existing, restoration will not 
be compelled by mandamus. 

4, Same.—Where the chancery court takes jurisdiction of an inebriate’s es- 
tate, and makes an order that the trustee pay a debt for necessaries, but 
refuses to ascertain the needs and condition of the inebriate’s family, 
with a view of ordering payment out of the income, it will be compelled 
by mandamus to make such inquiry.— Kv parte Dowe, 25. 

5. Same; when rule nisi will be discharged.—The death of the inebriate, pend- 
ing the proceedings on the motion for a mandamus, being brought to 
the knowledge of this court by the return and answer to the rule nisi, 
the rule will be discharged, leaving the creditor to pursue his legal 
remedy against the administrator of the estate; and costs will not be 
allowed against the trustee, he not being a party to the motion.—Jb. 

6. Same; when mandamus lies. —Where a judge, on preliminary application 
to him for a rehearing under the statute, improperly grants or refuses a 
supersedeas, mandamus lies to correct his error.—Kv parte Walker, 577. 
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- MILLS—MILL-DAM. 

1. Tuleing of property ; what constitutes.—Conferring the right to divert or 
obstruct the flow of water, in the erection or raising of a dam, and con- 
struction of a mill, is authorizing a taking of private property, as 
much so as if lands were taken; and under the constitution, no such 
right can be exercised, unless the mill is one that grinds for the public, 
under regulations established by law.— Bottoms & Powell v. Brewer & 
Brewer, 288. 

2. Proc ceding to raise dam, &c.—The jurisdiction conferred by statute on the 
probate judge to authorize the erection of dams on water courses, is 
special and limited, and when the proceedings under it are assailed on 
error, the record must affirmatively show every fact necessary to uphold 
the jurisdiction.—/b. 

3. Same.—It is a fatal defect to proceedings under the statute for the raising 
and erection of a dam, when questioned on appeal, that the record fails 
to show that the dam was originally erected under order of the court, 
or that the mill is to be a public mill as defined by the statute. —Jb. 


* MOBILE, CITY AND COUNTY. 
Mobile, city of ; Stein contract construed.—There is nothing in the contract, 
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MOBILE, CITY AND COUNTY— Continued. 
between the corporate authorities of Mobile and Albert Stein, in regard 
to the property known as ‘‘Stein’s Water Works,” which exempts it from 
taxation, by the municipal authorittes, for the purpose of raising 
revenue.— Mayor v. Stein, 23. 

2, Mobile, charter of ; provision as to contested election.—The provision of the 
charter of the city of Mobile for the trial of contested elections ‘to 
municipal offices before the circuit or city judge, is not inadequate, be- 
cause it does not specifically define the mode of contest and prescribe 
the causes therefor ; the jurisdiction given carriers with it every thing 
necessary to make it effectual, and the common law, in the absence of 
en provisions, supplies the causes of contest.— Moulton v. Reid, 

20. 

3. Mobile Harbor Board, creditor of ; when can not euforce payment of debt from 
the County of Mobile.—A creditor of the Harbor Board (created by the Act 
of February, 1867,) for work done (after the county had delivered to it 
a number of bonds, and before the act abolishing the board, and requir- 
ing it to turn over all property to the commissioners of revenue for the 
county, ) can not maintain a bill in equity against the county, to compel 
it to deliver up or account for certain of the county bonds, issued to the 
board, which the county purchased of the board; and canceled before 
maturity, when it appears that these were the only bonds delivered back 
to the county, and that there remained a sufficient number of the bonds 
originally issued, and for which the board had not accounted, to satisfy 
all claims against the board. Whether after issuing and delivering its 
bonds to the board, the county, without any fraud or collusion, could 
purchase the bonds, at fair market rates from the board, is not decided; 
but upon the facts of this case, it is held that the remedy of the creditor 
was not against the county, but against the harbor board, or some of its 
members, or such persons as are unlawfully in possession of, or with- 
holding the bonds.— Mobile County v. Kimball & Slaughter, 56. 


MONTGOMERY COUNTY. 

1. Claim against Montgomery county ; when mandamus will not lie to compel*® 
payment of.—Since the passage of the ‘‘act to establish a board of revenue 
for Montgomery county,” approved March 11th, 1875, and the act in re- 
lation to the finances of Montgomery county, the county treasurer has 
no authority to pay out any money, except on warrants authorized by 
the board of revenue, and an application for mandamus to compel him 
to pay a warrant not authorized by the board of revenue, must be denied. 
Both of these acts are constitutional, and neither impair the obligation 
of contracts in any manner, in the requirement that the board shall en- 
quire into the legality ot warrants already issued.— White v. Wolffe, 110. 


MORTGAGE. 
1. Mortgages ; how regarded under our decisions. —Under our decisions mort- 
gages are regarded as possessing a dual character—a conveyance of an 
estate in lands, and a security for debt—bearing one character in a 
court of law, and another in a court of equity.— Welsh v. Phillips, 309. 
2. Same.—After the law day and default in the performance of the condi- 
tion, the estate, at law, vests absolutely in the mortgagee, leaving the 
mortgagor a mere equity of redemption, which courts of law can not 































































notice; and a conveyance of the land by the mortgagee will pass the 2 
legal title, though the debt be not assigned; and a conveyance with war- & 
ranty will also operate as an equitable assignment oi the debt.—TJb. , a 
3. Same.—In equity, the mortgage remains a security for the debt, passing Hs 


as an incident with it, as would any other security; the mortgagor re- 
taining a right to perform the condition, on making compensation to 
the mortgagee, which is regarded as an estate in lands, separate from 
the legal estate, alienable or transmissible by descent or devise. —TIb. 

4. Estates, when merged.—At law the rule is intlexible, that where a greater 
or less, or a legal and equitable estate, coincide in the same person, they 
are ee in equity, the merger depends on the intention of the par- 
ties.—Ib. 
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MORTGAGE— Continued. 

5. Same.—Where the mortgagee conveys direct to the mortgagor, as trustee 
for A during her life, with remainder over to her children, and the mort- . 
gagor covenants to accept the trust and carry it into effect, the convey- 
ance unites in the trustee the entire estate of mortgagor and mortgagee, 
and upon A’s death the trust terminates, devolving upon the remainder- 
men the entire legal and equitable estate in the lands.—J/b. 

6. Effect of sale under mortgage on right of purchaser of mortgagor's equity. —A 
sale in execution of the power given in the mortgage, after the mort- 
gagor's equity of redemption has been sold under execution, cuts off the 
equity of redemption acquired by the purchaser, as effectually as a 
decree of strict foreclosure would, and leaves nothing but the statutory 
right of redemption, which is the personal privilege of the debtor, not 
the subject of levy and sale under execution at law, and cannot be as- 
serted by a purchaser at execution sale, before the statutory right had 
arisen. — Childress v. Monette, 317. 

7. Conveyance by mortgagor before law day ; what passes by.—A sale and con- 
veyance of lands before the law day, by a mortgagor or grantor in a 
deed of trust, passes only the equity of redemption, and the right of 
possession against the mortgagee or grantee in the deed of trust, and 
operates no embarrassment of his legal remedies for the recovery of 
possession, when the right to it accrues, and works him no injury. 
Coker v. Whitlock, 130. 

See ExsEcTMENT, 4. 


MUNICIPAL CORPORATIONS. 

1. Municipal corporation ; how sues.—Municipal corporations must sue in the 
corporate name couterred by the charter, and not otherwise.—Powers v. 
Mayor, &c., 214. 

2. Same; may take note for price of license. —A municipal corporation having 
general power to contract, und be contracted with, in reference to 
municipal affairs, and being expressly authorized “to provide for 
licensing and regulating retailers of liquors within its limits, and to fix 
the sum to be paid” therefor, may take a note for the price of a license, 
instead of requiring cash, and on failure to pay the aote, may maintain 
assumpsit against the maker. —Tb. 

3. Municipal ordinances; proceedings for recovery of penalty; quasi penal. 
Procvedings for the recovery of fines for breaches of ordinances passed 
by municipal corporation for the preservation of peace, &c., within their 
limits, are guasi criminal in their nature, and governed by stricter rules 
of investigation than applicable to purely civil actions.—Furhman v. 

va Mayor, 268. 
wg 4, Not judicially noticed.—State courts will not take judicial notice of the by- 
laws or ordinances of municipal corporations.—Ib. 

2 5. Municipal offices. —TVhe legislature has full power to determine in what 

“ manner municipal officers shall be elected or appointed, the mode and 
, causes for which such election may be contested, and whether or not a 
jury trial shall be allowed.—.Voulton v. Reid, 320. 


NON CLAIM, STATUTE OF. 

1. Filing of claim ; what sufficient.—A claim duly verified, filed in the pro- 
bate court against a decedent’s estate, within proper time after the re- 
port, but betore the declaration of insolvency, need not be again filed 
afterwards, to save it from the bar of the statute of non claim under 
§ 2196 of Revised Code. —Levert v. Read, 329. 

2. Case overruled. —The case of Clements v. Nelson, 46 Ala. 634, overruled so 
far as it conflicts with the decision in this case.—Jb. 












Re he ae 








Be eect 


TY 


hace 
Fae 


he 


Pere rarceny > 110 


OFFICIAL BONDS. 
1. Official bonds ; statutes in relation to, construed.—It was the intention of the 
legislature in enacting the statutes relative to official bonds (Art. 3 and 
4, Chap. I, Title 5, Part 1,) contained in the Revised Code, to provide a 
simple and speedy method of securing good and sufficient official bonds, 
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OFFICIAL BONDS— Continued. 
and having them renewed, and in case of failure in either of these 
respects, of declaring and filling the vacancy, without awaiting judicial 
proceedings to determine the question of failure to execute or renew 
such bonds.—State ex rel. v. Tucker, 205. 

2. Cases criticised and overruled. —What is said in Sprowl v. Lavrence, 33 Ala. 
691, and the decision in State ex rel. v. Ely, 43 Ala. 568, to the effect that 
a judicial investigation is a prerequisite to the certification of a vacancy 
and an appointment to fill it, declared to be an erroneous exposition of 
the statute.— Ib. 

3. Same; daty of officer in approving bond.—No officer charged with the.duty 
of taking and approving official bonds, or bonds required in judicial 
proceedings, should approve or accept such bond, unless it is signed in 
his presence, and delivered by all the obligors or some one having au- 
thority in writing, properly attested, to bind them.—(uiid v. Thomas, 
414. 





PARTNERSHIP. : : 

. Partners ; rights of, in partnership property.—Each partner has an equal 
title and right of possession in partnership property, and neither part- 
ner, by any act to which the others do not assent, can change the title 
or possession, so as to confer absolute, individual ownership and right 
of possession in himself.—Croswell v. Lehman, Durr & Co., 363. 

. Sume.—The storage in a warehouse by one partner, without the consent 
of the others, of partnership goods, as his own individual property, will 
not change the title or right of possession of the partnership—the pos- 
sessidu of one being the possession of all, and either may receive the 
goods and discharge the bailee.—Ib. 

. Sume.—A warehouseman, when sued by one partner, who, without the as- 
sent of the other, had stored partnership goods as individual property, 
may discharge himself by proof of a delivery, in good faith, to another 
partner; and his defense is not impaired, because he intended to de- 
liver to a third person, whom he honestly believed entitled to receive 
them under a custom of trade, when, in fact, such person’s connection 
with the goods was part of a stratagem or fraud whereby such partner 
obtained possession. — Jb. 

Partnership ; what does not constitute—One who purchases a lot of land, 
and takes a conveyance in his own name, with the intention that an- 
other, who promised, in a conversation about the anticipated purchase, 
to “go halves” in it, should share as a partner in the transaction—the 

" promise never afterwards being alluded to or carried into effect—does 
not thereby become the partner of the latter, or authorized to bind him, 
by executing a note in his name for necessary improvements put upon 
the land, by contract with the purchaser.— Huckabee v. Nelson, 12. 

. Partnership assets, lien of partnership on; how lost.—While each partner 
has a Tien on partnership effects, and can compel their appropriation to 
partnership indebtedness in preference to individual liabilities of the 
partners, and has also a specific lien for the amount of his share, and 
for any moneys advanced by him in excess of that amount, for the use 
of the partnership, the licn, in general, exists only in favor of the 
several partners; and if they divide or partition the property, each part- 
ner taking his own share, the lien is gone.—Hart v. Clark, 491. 

6. Same.—If one partner purchases the half interest of his deceased copartner, 
at administrator's sale, he thereby separates, by his own voluntary act 
and contract, that part of the assets from the other partnership effects, 
ty thereby waives any lien which he may have had thereon as partner. 
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PAYMENT. 

1. Transfer of credit on books of common banker; when operates payment. 
One brother, for a debt due the other, contracted before and maturing 
during the late war, drew a draft on a firm of commission merchants, 
who were the trusted friends of both, having transacted their business 
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PAYMENT — Continued. 

for years, and kept a running account with each, prior to the date of 
the draft, and continuing after its maturity. The payee left the draft 
with this firm (whose acceptance had been waived, ) for collection, and 
the drawer by shipments of cotton, sold before the issue of Confederate 
money, had put them in possession of ample funds to pay it at maturity. 
When the draft matured the commission house was lurgely indebted to 
the drawer, and without any specific instructions, but according to the 
commercial usages of the place, credited the amount of the draft in the 
payee’s account and charged themselves with so much collected for him, 
and gave themselves a corresponding credit, and made a hike debit in 
their account with the drawer. Accounts current were sent the brothers 
showing these transactions, and the payee demanded gold (which had 
then ceased to be a circulating medium,) of the commission merchants, 
though no objection was made knewn to the drawer, who, several years 
afterwards, settled his account with the commission merchants, allowing 
them a credit for the amount. J/eld: This was a valid payment as re- 
gards the drawer, and discharged him from further liability.— W ikin- 
son v. Bradley, Wilson & Co., 677. 

2. Payments ; when ean not be recovered back.—Payments claimed as credits 
on a debt, and not allowed when judgment was recovered on it, can not 
be-recovered back afterwards, without an express promise to repay them. 
Turlington v. Slaughter, 195. 


See CoNVEDERATE CURRENCY, 2. 
PLEADING AND PRACTICE. 
I. APPEARANCE. 


Appearance, what is.—Although the manner of entering appearances is 
prescribed by formal rules, they are seldom observed, and in the prac- 
tice the entry, on the margin of the dockets of the court, of the attor- 
ney’s name opposite the name of a party to the suit, is an appearance 
for such party.— Grigg v. Gilmer, 455. 

Same; effect of —The consequences resulting from suck an appearance 
may be limited by the subsequent pleadings or steps taken in the cause; 
and if these refer to and are for the purpose of vacating an irregular ser- 
vice or process, or for taking advantage of defects, &c., the appearance 
will not, on error or appeal, be deemed a general appearance, curing 
such defects.—-Ib. 

3. Same.—A plea, especially a plea in abatement, when final judgment can 

be thereon rendered, is of necessity an appearance. ‘The withdrawal of 

the plea is not a withdrawal of the appearance, and defendant being still 
before the court, judgment nil dicit against him 1s pvoper, if he fails to 
plead further. — Jb. 
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II. Compnatnt. 


4. Complaint on appeal from justice's court; when sufficient:—The statement 
which the plaintiff in an action is required to file, on appeal from the 
judgment of a justice of the peace, is not subject to technical rules of 
pleading ; it is sufficient if it discloses a substantial cause of action.— 
M& G. RR. Co. v. Williams, 168. 

5. Lushand; when may maintain action on note payable to wife.—A complaint 

declaring in the name of the husband alone, on a promissory note pay- 

able to a person averred to be his wife, and alleging that the note was 
given for rent of lands of her statutory estate, is not demurrable be- 
cause it does not allege that he was the owner of it ; nor on the ground 
that the action should have been brought in the name of the wife.— 

Hollifield v. Wilkeinson, 275. 

6. Complaint » when sufficient.—A complaint which shows that the plaintiff, 
as trustee of a married woman, claims in specie a horse, which it is 
averred the defendant detains from him, is not bad on demurrer for an 
insufficient statement of the cause of action, nor liable to the objection 
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PLEADING AND PRACTICE— Continued. Comprisint— Continued. 


that it shows that the married woman should have sued in her own 
name.— Helly v. Flournoy, 99. 





III DeEmuRrRer. 


G7. Demurrer; should not be put in bill of exceptions.—It is not necessary to in- 
corporate the demurrer in the bill of exceptions, to revise the action of 
the court below upon it. Such practice unnecessarily cumbers the 
record, and is to be discouraged. — Powers v. Mayor, 214. 


IV. Discontinuance. See SUMMARY PROCEEDING, 2. 
VY. JupG@MENT BY Drrav.t. 


8, Judgment by defaut; when improper.—Judgment by default, under our 
practice, is a judgment for want of an appearance, and can not be ren- 
dered when there is an appearance only, or where, after plea filed, it is 
withdrawn, the defendant making no further defense; in either case, 
judgment nil dicit must be entered.— Grigg v. Gilmer, 425. 


VI. PLeapine. 


9. Replication; what bad.—To a complaint counting on the common counts, 
the defendant pleaded, among other things, the statute of limitations, 
failure of consideration, and that consideration of plaintiff's claim was 
for Confederate treasury notes, deposited by plaintiff with defendant, 
which defendant was ready and oftered to return. The plaintiff replied 
generally to each plea, and specially in substance, that she deposited 
the money under a special contract, which provided, among other things, 
that a certain number of days notice was necessary to place the bank in 
default for not paying on demand; that interest would commence ten 
days after deposit, without demand, if remaining more than four 
months, and varying according to the length of time the deposit re- 
mained, and interest to be compounded annually at five per cent. The 
breach alleged is a demand, before suit, of the deposit, and interest 
compounded annually at five per cent., and a refusal. 

Hed: The replication was a departure from the complaint, and 
neither traversed, contessed and avoided the pleas or set up matters of 
estoppel, but introduced a new cause of action; for both of which rea- 
sous demurrers were properly sustained to the replication. — Winter v. 
Mobile Savings Bank, 172. 

10. Plea; what sufficient answer to action. —A plea by defendant, ‘‘disclaiming 
all right, interest, or possesion in the premises sued for, at or since the 
commencement of the action,” is tantamount to a plea denying posses- 
sion, and the court can not disregard it, and render judgment nil dicit 

for plaintiff for the premises sued for.— Morris v. Beebe & Henshaw, 301. 

11. Replication; what properly disallowed. —A replication to such plea, that de- 

fendant was in possession by his tenant, is no answer to it, but a de- 
parture from the plea, and is properly stricken out. —Jb. 

12. Ownership of cause of action; when can not be put in issue. —The plaintiff's 
ownership, as averred in the complaint, of a cause of action founded on 
a contract for the payment of money, can not be denied, unless put in 
issue ‘by appropriate plea, verified by oath. The plea of the general 
issue alone will not raise such issue.—TJ). 

. Abatement. plea in; when properly rejected.—-A plea in abatement, not filed 

at the term to which the appeal from the justice is returnable, may be 
rejected for that reason.—Perry v. Hurt, Corbin & Atkins, 285. 


1 
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VII, Gernerau PRACTICE. 


1 


_ 


. Amendment nunc pro tune; when proper.—An amendment rune pro tune 
should be allowed only in furtherance of justice; it should not be al- 
lowed when its manifest operation is to work injustice.—Berry v. Duc- 
berry & Nall, 446. 
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PLEADING AND PRACTICE—Continued. Gurnrerat Practice--Continued. 
15. Same.—Where the minute entry at a former term shows that a change of 
venue was granted ‘upon condition, that before the transcript is fur- 
nished the plaintiff shall give bond and security, to be approved by the 
clerk, in such a sum as will cover the costs accrued in the case, and when 
said bond and security is given as required, it 1s ordered by the court that 
said canse be transferred to Russell county,” &c.--an entry on the 
judge’s docket at that term, that ‘‘on application of plaintiffs, the venue 
in this case is changed to Russell county, but before transcript is fur- 
nished, plaintiffs are required to give bond and security, to be approved 
by the clerk of the court, in such sum as will cover the costs accrued in 
this case,” is not of itself sufticient to authorize an amendment nunc pro 
tunc at a subsequent term, changing the venue absolutely.—J b. 

Amendment ; power to allow.—A court has power, after the trial has been 
entered upon, to allow an amendment to the complaint, so as to make 
its allegations of the terms of the contract declared on, correspond with 
the evidence.— Burkham v. Mastin, 122. 

Amendment, right of.—Under our statutes there is no limit to the right of 
amendment, except that the plaintiff must not depart entirely from the 
process, or substitute an entirely new cause of action, or make an entire 
change of parties.—/Jolnson v. Martin, 271. 

Same ; what within the rule.-—Where the complaint discloses the name of 
the plaintiff in the judgment, upon which the transferee brought suit in 
his own name, an amendment converting the action into a suit by the 
plaintiff in the judgment, for the use of the transferee, does not violate 
this rule.—TJb. 

Amendment, right of —Under our liberal statute of amendment, there is no 
limit to the right, save that there must not be a total departure from the 
process, or an entire change of parties or of the eause of action.— Nelson 
v. Webb, 436. 

Same; what amendment not a departwre.—An amendment to a declaration 
for use and occupation under a special contract of renting, by adding 
the common count for use and occupation, is not a departure from the 
sause of action disclosed in the original complaint; nor does it vary from 
the affidavit and writ of attachment (disclosing a special contract of 
renting) by which the suit was commenced.—Ib. 

Common counts; when recovery may be had under.—Under the common 
counts there can be no recovery, if there is a special contract open and 
unrescinded, embracing the same subject matter; if, however, the con- 
tract has been executed and nothing remains but payment of money by 
the defendant, resort may be had to the common counts.— Winter v. 
Mobile Savings Bk, 172. 

Account ; amount of; when may be proved without itemizing. —A party who 
gave the plaintiff an itemized statement of an account, is entitled to 
prove the amount of it, without specifying the items, on showing that 
he had no other copy or memorandum of the contents, and that plaintiff, 
after being duly served with subpana duces tecum, failed to produce the 
account or give a copy of it.—Furhman v. Mayor, 263. 

Atiachment ; what defects cured on appeal from justice to cireuit court.—De- 
fects in a suit commenced by attachment before a justice of the peace, 
whether in the affidavit or writ, by the express terms of the statute, are 
cured on appeal to the circuit court.—Perry v. Hurt, Corbin & Atkins, 
285. 

24. Sureties on appeal bond; of what cannot complain.—Neither the principal 
nor sureties upon an appeal bond, from a justice’s court to the circuit 
court, can complain that that court rendered judgment against the 
sureties, in the names used by them in executing the bond.—Jb. 

25. Discretion of cout; what within.—It is within the discretion cf the court to 
permit a witness, after having left the stand, to return and correct her 
testimony, previously given. — Rhodes v. Lowry, 4. 

26. Remark by presiding judge ; what erroneous. —A remark by the presiding 
judge on the trial of a case for a violation of a municipal ordinance, that 
the proceeding was ‘‘a civil suit, but if the jury considered the evidence 
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they would find it decidedly criminal;” if excepted to and not with- 
drawn, is a reversible error.—Furhman v. Mayor, 263. 

Revivor.—Where :n administrator is removed pending suit, his removal 
must be brought to the knowledge of the court by. plea in abatement. 
When this is not done, a judgment in his favor, although rendered after 
his removal, is not void. A motion for revivor in the name of the suc- 
ceeding administrator, although made eighteen months after the re- 
moval of his predecessor, comes in time, if made at the same term at 
which the plea in abatement is filed. —Kv parte Jones, 108. 


REVISED CODE. 





1. § 162. Meaning of word ‘‘election.”—State v. Tucker, 205. 
2. § 796. Construed.—Dabney v. Mitchell, 192. 
3. 9 353.H1. Construed.—C. L. L Co, v. Webb, 699. 
4. 9 1858. Essentials to crop liens. — McLester v. Soimerville, 670. 
5. 9 1861, 1865, 1866. What authorize.—Henry v. Murphy & (o., 247. 
6. § 2005. To whom applies.—Smith v. Phillips, 8. 
7. § 2015. Effect of appeal under.— B. L W. Co. v. Foster, 622. 
8. § 2061. Construed.—MeCuan v. Tanner, 84. 
9. § 2196. Filing of claims.—JZevert v. Read, 529. 
a 10. § 2379. What husband takes under.—Conoly v. Gayle, 269. 
11. § 2523. What not within influence of.—Johuson v. Martin, 271. 2 
12. 9 2704. Construed.—iuchkabee v. Nelson, 12. 
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21. 
2. 
23. 
24, 
25. 
26. 
27. 

28. 
a 29. 





| SET- 


- 9 2514. What requisite to relief under.—Lv parte Walker. 

. § 2889-92, Construed—inebriate’s estate—Ex parle Dowe, 258. 
» § 2910, Construed.—Riggs v. Fuller, 142, 

. § 3026. What governs,— Ev parte Wilson, 296. 

- 9 3033. When remedy under available.—Harris v. Murfree, 161. 
. § 3326. Where bill filed.— Waddell v. Lanier, 440. 

- § 3350. What forbids hearing.—-//urt v. Clark, 491. 

. § 3356. Construed.— Moore v. Alvis, 356. 


§ 3428-37. ‘To what applies.—Buarnard v. Davis, 565. 

§ 3470. What does not render void.— Erwin v. Reese, 589. 

§ 3485. Construed,—A. & CR. BR. Co. v. State, 36. 

§ 3486. What does not embrace.— Taylor v. Harwell, ‘592, 

§ 3490. Prospective in operation.—Ev parte Du Bose, 278. 

§ 3512. Construed.—Iihea v. Rhea, 68. 

§ 2534. Does not enlarge liabilities of State.—State v. Iill, 67. 
§ 3618. A police regulation.— McPherson v. State, 221. 

) 3643. Change bills. —Barnett v. State, 580. 


OFF. See Chancery, 23, 24. 


STALE DEMAND. See Lrurrarions, Stature OF. 
| STATUTES. RULE FOR CONSTRUCTION. 


1. 


Stutule, rule for construction of.—Where a statute has received a known ju- 
dicial construction, and is substantially re-enacted ina later act, the leg- 
islature is presumed to adopt such construction; and the supreme court 
of the United States, in construing the bankrnpt law of 1841, having 
defined what debts ‘‘created in consequence of any defalcation as a pub- 
lic officer,” &c,, ‘or while acting in any other fiduciary capacity,” were 
excepted from the operation of the discharge in bankruptcy, the lan- 
guage of the same signification in the bankrupt law of 1867, must re- 
ceive a like construction.— Woolsey v. Cade, 378. 


| SUMMARY PROCEEDINGS. 


1. 





Summary proceedings against defaulting tax collectors, &c.; what provisions 
of Code applicable to.—Sections 3059 and 3060 of the Revised Code, 
authorizing summary judgments against defaulting tax’ collectors and 
probate judges, are not the only provisions governing such proceedings, 
but must be construed in connection with §3026 of the first part of the 
chapter relating to “summary judgments,” of which sections 3059 and 
3060 form a part.— ev parte Wilson, 296. 
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SUMMARY PROCEEDINGS— Continued. 
2. Same; what will not operate a discontinuance of.—These sections, thus con- 


strued, authorize judgments against the parties served, although the 
principal and other sureties are not served; and neithera discontinuance 
as to those not served, nor an order abating the suit as to a party who 
died after service, will work a discontinuance of the entire proceed- 
ing.—-Ib. 

emma judgment against county treasurer and sureties; when cannot be sup- 
ported.—A summary judgment against a county treasurer and his sure- 
ties, for his failure, on demand, to pay an allowed claim, when he had 
sufficient funds, cannot be supported, unless it affirmatively appears 
that the statutory notice was given to all who did not appear, and that 
ine fact of suretyship, 9s to those not appearing, or joining issue, was 
proved. —Caldwell v. Guinn, 64. 


. Saume.—A county treasurer is not an officer of court, as to whom a motion 


entered an the docket is made by statute notice, not only to him, but to 
his sureties. —Jb. 


. Treasurer; what may be shown on proceedings against..—In such a proceed- 


ing, the plaintifi, for the purpose of showing that the treasurer had suf- 
ficient funds to pay his claim, may prove that he paid a junior claim, 
and the treasurer, in defense, may show that such claim was, by law, en- 
titled to priority of payment. The fact that the time when such payment 
was made is not shown by his books, does not preclude the treasurer 
from proving it by other competent evidence.—-1b. 

Execution, failure to make money on; measure of damages. —Where a sheriff 
fails to make money on an execution, which, by the use of due diligence, 
could have been collected, by a sale of lands of the defendant in execu- 
tion, the measure of damages, for which the sheriff and his sureties are 
answerable, is the sum which would have been produced by a sale of 
the land. To show that the sheriff was wanting in diligence, oral evi- 
dence is admissible to prove that the defendant in execution was in pos- 
session of the land, but not that he was its reputed owner.—Harvis v. 
Murfree. 


. Quere.—Is a plaintiff entitled to any judgment in a summary proceeding, 


or to maintain it at all against the sheriff and his sureties, under section 
3033 of the Revised Code, unless the evidence shows that the whole 
amount of the judgment could have been made by use of due diligence; 
the only judgment authorized by the statute being for the amount of 
the execution, interest, and ten per cent. damages.—Jb. 


. The summary remedy given by statute, against defaulting tax collectors 


and their sureties, for the collector’s defalcations, is merely cumulative 
and does not exclude the ordinary remedies for the recovery of money 
not paid over, whenever suit therefor is maintainable either at law or 
in equity.— Dallas County v. Timberlake et al., 403. 


SUMTER COUNTY. 


1. 


2. 


Sumter County; effect of Act of March 1st, 1870, ‘to consolidate the funds of 
fines and forfeitures und general fund of the county of Sumpler.’—The effect 
of the ‘act to consolidate the funds of fines and forfeitures and general 
fund of the county of Sumter,” was to make claims which might accrue 
under § 4438 of the Revised Code, and were formerly paid out of ‘the 
fine and forfeiture fund,” a charge against the county, payable out of 
its general fund.—Scruggs. v. Underwood, 186. 

Same.—The repeal of the act consolidating the different funds, cannot 
effect the rights of a holder of a warrant drawn on the county, while the 
funds were consolidated, for services which, prior to that time, were a 
charge against the fine and forfeiture fund alone.—Jb. 


SUPERSEDEAS. 


2 


PT NE OE NE OTD SES, PY eee 


Probate court ; power of, to issue supersedeas.—The probate court has au- 
thority, at the instance of a surety, when he denies the fact of surety- 
ship, or that it was continuing when the decree was rendered against 
his principal, or alleges that the decree was obtained by fraud, to grant 

(48) 
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SUPERSEDEAS— Continued, 


a supersedeas to control the execution it has issued, and parties who are 
_» under its jurisdiction, in enforcing it.—Gravelt v. Malone, 19. 

2. Sume.—If the suretyship-was continuing when the decree was rendered 
against the principal, it is conclusive, in the absence of fraud, on the 
surety as well as the principal, of every matter which could have been 
urged against its rendition, and neither, on supersedeas, could go be- 
hind it.—Jb. 

3. Same; supersedeas in, ground for.——On supersedeas in such a case, the 
ground of relief must rest either on facts occurring subsequent to the 
decree, or, if it relates to antecedent facts, must show fraud in the de- 
cree, or a want of jurisdiction in the court, apparent on the record, or 
a denial of the fact of suretyship.—1b. 

4& Ievised Code, section 3490; to what amendment of, does not apply.—The 
amendment of section 3490 of the Revised Code, authorizing a superse- 
deas of judgments rendered for recovery or possession of real estate, 
has no applications to judgments which had been executed before its 
passage. —-Ev parte Du Bose, 278. 

5. Same ; practice to be pursued wwer.—The appeal bond which is to operate 
as a supersedeas under this statute, must be given in time to stay the 
execution of the judgment; if defendant, by any fault of his, allows the 
judgment to be executed, his right to supersede is lost.—Jb. 

6. Same.—It would be a good practice, under this act, for the court, at the 
time judgment is rendered for the recovery or possession of lands, to 
enter upon the minutes the amount and condition of the appeal bond 
which is to operate a supersedeas of judgment.—TIb. 


SURETY. 

1, Surety ; how far bound by deeree against principal.—A settlement in the pro- 
bate court, by the principal, is binding upon the surety, not because he 
is a party to the suit, but because it is an act his principal is, by law, 
required to perform, and is within the condition of the bond. Neither 
the settlement nor decree determines the fact of suretyship; or, if it 
once existed, that it continued.— Gravett v. Malone, 19. 

See Executors anp ADMINISTRATORS, 18 ; SUPERSEDEAS, 1, 2. 
TAXATION. 

1. Right of taxation, surrender of ; presumption as to.—The right of taxation 
is essential to the existence of all governments; as well that of a city 
with limited powers, as any other. It is a settled rule, that this power 
will never be presumed to have been surrendered, or abandoned, unless 
it clearly appears that such was the intention. — Mayor v. Stein, 23. 

2. Mobile, city of ; Stein contract construed.—There is nothing in the contract, 
between the corporate authorities of Mobile and Albert Stein, in regard 
to the property known as “Stein’s Water Works,” which exempts it 
from taxation, by the municipal authorities, for the purpose of raising 
revenue.— 1b, 

3. Tueable value of property ; what properly estimated as.—The additional value 
imparted to land, by a franchise conferring valuable privileges—as to 
take tolls, &c.—is properly estimated as a part of its taxable value.—Jb. 

4. Taxation ; what dedueted from credits subject to.—Under a statute subject- 

ing to taxation ‘all money loaned and solvent credits,” and providing 
that the indebtedness of the tax-payer shall be deducted from such 
credits, and the excess only taxed, a life insurance company is entitled 
to deduct the amount of its “‘ premium reserve” from the solvent cred- 
its which it is required to return for taxation.—Alabama Gold Life In- 
surance Company v. Lott, 499. , 
5. Same.—The amount due the insurance company on ‘deferred premi- 
ums,” “loan premium notes,” and “ renewal premiums,” or other simi- 
lar credits for which the policy stands as security, together with all the 
available assets of the company, (except State bonds, the amount in- 
vested in real estate and taxed as such, capital paid in and taxed as 
“paid up capital,” other assets otherwise taxed, and real property not. 
in this State,) must be set off against the ‘reserve fund” and other in- 
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TAXATION— Continued. 
debtedness of the company, and the excess of such credits over indebt- 
edness of the company, is the*sum to be assessed as solvent crédits, 
subject to taxation.—Ib. 

6. Same; what proper subject of taxation.—In the absence of plain constitu- 
tional restrictions, it rests within the wisdom of the legislature to de- 

H termine the subjects of taxation, and there is nothing in our constitu- 
tion which forbids the taxation of credits secured by mortgage on prop- 
erty which is also taxed..—J/b. 

7. Injunction to stay collection of taxes ; when improper.—A court of equity 
will not enjoin the collection of State and county taxes, unless, in addi- 
tion to illegality, hardship, or irregularity, the case be brought within 
some of the recognized heads of equity jurisdiction, and will not inter- 
fere in any case merely because of errors of excess in valuation, or hard- 
ship, or injustice of the law, or any grievance which can be redressed 
by suit at law, either before or after the payment of taxes. —Jb. 

8. Same; offer to do equity.—In cases where an injunction may be proper to 
stay the collection of excessive taxes, the complainant must pay or ten- 
der the amount really due, and in default of such tender or payment 
the bill should not be entertained.—Jb. 


TROVER. See Action, 6. 
TRUSTS AND TRUSTEES. 


1, Contract between parties standing in fiduciary relation ; when avoided ; on 
whom burden rests of showing its fairness—Where the legal relation of 
guardian and ward, trustee and cestui que trust, attorney and client, or 
any other relation in which confidence is reposed and accepted, or in- 
fluence acquired, is shown to exist, the law on principles of public poli- 
cy casts on him, to whom the confidence was extended or who has ac- 
quired influence, whenever he seeks a benefit under the contract, the 
burden of proving that he has dealt with the other party, exactly as a 
stranger would have done, taking no advantage of his influence or 
knowledge, putting the other party on his guard, bringing every thing 
to his knowledge which he himself knew—in short, the conduct of the 
guardian, trustee, attorney, &c., seeking to be benefitted by a contract 
or release, must be such as to sever the connection, and place him in 
the same circumstances in which a stranger would have stood, giving 
him no advantage, save only whatever of favor or kindness may have 
arisen out of the connection.—Malone v. Kelly, 532. 

2. Same ; release not distinguishable from any other contract made between par- 
ties occupying fiduciary relations —A trust may be discharged and the 
trustee relieved from all liability for his administration of the trust es- 
tate, by a release executed by the cestui que trust who is fully sui juris ; 
but such release can not be distinguished from any other contract or 
agreement into which a trustee and cesiui que trust may enter, and when 
a trustee claims the benefit of it, he is bound to support it by the same 
measure of proof requisite to sustain any other ¢ontract he may have 
made with the cestui que trust, or person to whom he stands in a fidu- 
ciary relation. —Ib. 

3. Same.—In determining the validity of transactions between persons 
standing in confidential relations, it is always a material fact that the 
cestut que trust has had competent and independent advice from disin- 
terested persons, or persons bound to him and freed from all influence 
the trustee could exercise—thereby the opportunity for the exercise of 
undue influence, for a violation of confidence, or for imposition, is les- 
sened; but this will not relieve the trustee from the duty of making a 
full disclosure of facts. —Tb. 

4. Release ; what not ground for avoiding.—A release and settlement between 
cestui que trust and trustee, is not vitiated, if otherwise valid, because 
the cestui que trusts affection and sympathy for the trustee, who was a 
blood relative, prompted the settlement; nor because the trustee, in the 
negotiations leading to the settlement, he then being impoverished, 
promised, if he became able in the future, to pay more.—Jb, 
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TRUSTS AND TRUSTEES— Continued. 

5. Cestui que trust; right of, where trust funds are used in business by trustee.— 
Whenever a trustee uses funds of the trust estate in his own business or 
that of another, he will not be permitted to derive a profit therefrom, 
and the cestui gue trust may elect either to take the profits or to insist on 
the corpus of the fund and interest, released from the loss or profit 
made in the business; the election, however, must cover the whole pe- 
riod the trust funds were employed in the one business; the cestui que 
trust, in general, can not take profits for one part of the time and inter- 
est for the other.—/b. 

6. Same; what will not excuse use of trust funds by trustee in his own. business. 
Where the will of the testator, under which a trust arose, gives no power 
to the trustee to use trust funds in a partnership, retaining all profits 
over interest, the trustee can not claim profits cr justify such use of the 
trust funds, by oral proof that the funds were thus used in pursuance of 
verbal instructions of the testator before his death.—Jb. 


USURY. 

1, Sale of property ; when does not constitute usurious contract.—A sale of ect- 
ton at a price beyond its real value to one who resold for a less price, 
will not be denounced as an usurious transaction, unless there was a 
proposition to the seller to borrow, and negotiations terminating in a 
sale; or a knowledge of the borrower’s necessities, and that he was pur- 
chasing at an exhorbitant price to relieve himself by a subsequent sale 
at a less price; or something showing a design on the part of the ven- 
dee to borrow, and the vendor to Joan money under device of a sale, 
whereby under guise of excess of price, usurious interest was reserved. 
If such design existed, it is immaterial in what shape it is veiled.— 
Barr v. Collier, 39. 

See Cuancery, 69. 


See Inrersst, 1. 


VENDOR AND PURCHASER. 

1, Bill to enforce vendor's lien ; when want of title no answer to.—It is no answer 
to a bill by an administrator to enforce the vendor's lien on lands of his 
intestate, sold under a decree of the probate court, that he and the pur- 
chaser (there being no warranty or false representation inducing the 
purchase) labored under the common mistake that the intestate had 
title to all the land sold; whereas, in fact, a part of it belonged to third 
persons, who had ejected the purchaser, for the value of which a rebate 
of purchase mouey is claimed. The maxim caveat emptor applies with 
full force to such a sale. — Corbitt v. Dawlcins, 282. 

2. Note for purchase money of land ; when want of title in vendor no ground for 
resisting recovery on.—A vendce in possession of lands under an execu- 
tory contract, with » solvent vendor, there being no fraud in the sale, 
can not go into equity to enjoin a recovery of the purchase money, 
merely because the vendor has no title, or a defective title.— Blanks v. 
Walker, 117. 


WASTE. 

1. What does not constitule-—The removal from the mortgaged premises of 
rails half decayed, and the scattered planks of a building, which had 
fallen {rom its own decay, and which were not worth over fifty dollars, 
(it not appearing that the permanent value of the place was impaired) 
presents no case for equitable interference against waste.—Coker v. 
Whitlock, 180. 


WILLS. 

1, Probate of wills, &e., during the war ; validity of.—The probate of wills and 
grant of letters thereon, by the probate courts of this State during the 
late war, were perfectly legal and valid; and a subsequent probate of 
the will, and grant of administration with the will annexed, the former 
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WILLS— Continued. 
letters not having been revoked and the administration not being vacant, 
is a mere nullity.— Nelson v. Boynton, 368. 

2. Same; grant of letlers, nature of.—The grant of letters testamentary or of 
administration, while in some respects a proceeding in personam, is, in 
its most important bearings, a proceeding in rem, and if the court grant- 
ing the letters has jurisdiction, eo instanti, the title to the personalty 
vests in the personal representative, and also a statutory power over the 
realty, which can not be divested except by sale or other lawful dis- 
position by him, or by valid legal proceedings.—Jb. 

3, ‘“‘Exvecutory devise,” what valid.—The testator, whose will was duly admit- 
ted to probate here in the year 1840, devised certain lands in this State 
to his widow for life, and at her death ‘‘to his eldest son T., and his 
lawful male issue, and in the event T. should die leaving no lawful male 
issue, or leaving the same, such male issue should become extinct before 
he or they arrive at the age of twenty-one years, likewise leaving no 
male issue, then in that case, my will and desire is, that such estate, 
with the property named and devised my said wife, shall become the 
property of my son D., to descend to the lawful male issue of him, my 
said son D.” 

The widow took possession and then died. TT. thereupon entered and 
took possession, leaving a widow and infant daughter, but never having 
had male issue. D. then took possession and died intestate, leaving a 
widow and heirs, who partitioned the land among themselves. ‘T.’s 
widow filed her bill to have dower allotted her in the lands. 

Held--1, The testator intended to confine tne words “leaving no male 
issue” to the male issue of Thomas Bibb, living at his death, and this 
contingency was not too remote. (Reaffirming on this point Hdwards & 
Wife v Bibb et al., 43 Ala. 666.) 

2. The contingency not being too remote, the remainder over was a 
valid ‘‘executory devise,” within the meaning of the proviso to the 10th | 
section of the act of 1812 (an act to amend an act respecting convey- 
ances, Toulm. 15, Laws of Alabama, 247; Clay’s Dig. 157, § 37), which 
governed this case, and upon T.’s death the title in him became extinct, 
passing to D. in fee. 

P T.’s widow was not entitled to dower.—-Edwards & Wife v. Bibb, 

5. 

4. What will not excuse use of trust funds by trustee in his own business. — 
Where the will of the testator, under which a trust arose, gives no power 
to the trustee to use trust funds in a partnership, retaining all profits 
over interest, the trustee can not claim profits or justify such use of the 
trust funds, by oral proof that the funds were thus used in pursuance of 
verbal instructions of the testator before his death.—Malone v. Kelley, 
533. 

5. Evecutor, power of, to sell testator’s lands ; when implied.—It is not essential 
to the creation of a power in the executor, to sell his testator’s lands, 
that such power be expressly given to the executor in formal words; if it 
be apparent that such was the testator’s intention, to enable him to 
execute the trusts of the will, the power will be implied.—Blount v. 
Moore, 360. 

6. Same.—A general direction in the will that the testator’s real and per- 
sonal estate be sold, without saying by whom, and a devise and a be- 
quest of a money legacy to a brother and nephew, the remainder of the 
proceeds to go to his wife, necessarily confers on the executor power to 
make the sale.—TJb. ‘ 


WITNESS. 

1. Revised Code, § 2704 of ; competency of witness under.—On final settlement 
of an administration, a legatee or distributee contesting the settlement, 
is not a competent witness, on her own behalf, under section 2704 of 
the Revised Oode, to prove that the decedent made a loan to the admin- 
istrator, and thereby charge him with the amount.—-Harwood v. Harper, 
659. 
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WITNESS— Continued.’ . 


2. Same.—Neither the letter nor spirit of the exception contained in section 
2704 Revised Code, as to the competency of witnesses, forbids a party to 
the suit, by or agajnst the administrator, testifying to matters in which 
the deceased dad not participate, and of which, for want of knowledge, 
he could not testify, if living.— Huckabee v. Nelson, 12. 

3. Same.—One contracting with an agent, and suing the principal alone on 
the contract, is competent to testify as to the terms of the contract, al- 
though the agent be then dead. The exception contained in § 2704 R. 
C., has no application te such a case.— Baldwin v. Ashby, 82. 

4, Witness ; evidence of general character of ; when inadmissible.—Where there 
has been no impeachment of the character of a witness, the ‘fact that 
there is material conflict between his testimony and that of other wit- 
nesses, furnishes no ground for admitting evidence of general good 
character in his support.—M. & G. R. R. Co. v. Williams, 168. 

5. Discretion of court; what within.—It is within the discretion of the court 
to permit a witness, after having left the stand, to return and correct 
her testimony, previously given.— Rhodes v. Lowry, 41. 











Se8 











